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PREFA CE 

I have selected for the Second of the Series of " Famous Fights 
for English Liberty" the Trial wherein occurred the initial forensic 
effort of that great protagonist of Liberty, the Honourable Thomas 
Erskine — who was subsequently ennobled as Lord Erskine, and 
who filled the office of Lord High Chancellor of Great Britain during 
the short period from 1806 to 1807 wherein the coalition Ministry 
known by the name of " All the Talents " held sway — and which may 
truly be said to be the foundation stone whereon his multifarious 
labours in the cause of Liberty rest, supported and attested by his 
glorious victories in such cases as the Court Martial on Admiral 
Lord Keppel, the Trial of Lord George Gordon, the Prosecution of 
the Dean of St. Asaph, the Trial of John Stockdale, the Prosecution 
of the Morning Chronicle and the sevef al Prosecutions of Thomas 
Hardy, John Home Tooke and Thelwall. 

I had originally contemplated including more than one Trial in 
this Volume, but, upon a consideration of the different circumstances 
attendant upon the Trial wherewith this Volume deals and the 
others I had in mind to deal with, I decided that this Volume should 
concern itself solely with the Greenwich Hospital Scandal and the 
injustice sought to be wrought upon Captain Baillie E.N. in that 
connection. 

As in the case of my earlier essay upon the Trial of the Earl of 
Strafford, I have, as a preliminary to the Trial itself, endeavoured 
to indicate the state of affairs prevalent in England at and for some 
time previous to the Trial, since it is only by examining and bearing 
in mind the attendant circumstances that one is able to thoroughly 



appreciate the courage displayed by our ancestors in periods which 
may, I think, not inaptly be termed " Reigns of Terror ". 

What that courage then meant, and what fruit it bears at the 
present time, can be most forcibly realised by a comparison of the 
state of affairs existing in the British Empire to-day with those 
obtaining under the aegis of the German Government in the States 
of the Central European Empires and their Allies — a comparison 
which, with regard to the last mentioned countries, can only be fitly 
paralleled by reference to the fiendish council of deliberation 
portrayed by John Milton in the Second book of his great heroic 
poem "Paradise Lost", where we are shewn Satan, Beelzebub, 
Moloch, Belial and Mammon in a conference, whereat Satan opens 
the proceedings by a speech which concludes 

* ****♦ 

* * With this advantage then, 
To union, and firm faith, and firm accord, 
More than can be in heaven, we now return 
To claim our just inheritance of old, 

Surer to prosper than prosperity- 
Could have assured us ; and by what best way. 
Whether of open war or covert guile. 
We now debate: who can advise, may speak. 

and wherein, after Moloch, Belial and Mammon had said their say, 
Beelzebub 

* * thus * spake: 
Thrones, and imperial powers, offspring of heaven, 
Ethereal virtues ! or these titles now 

Must we renounce, and, changing style, be call'd 
Princes of hell? for so the popular vote 
Inclines here to continue, and build up here 



A growing empire; doubtless, while we dream, 

And know not that the King of heaven hath doom'd 

This place our dungeon ; not our safe retreat 

Beyond his potent arm, to live exempt 

From heaven's high jurisdiction, in new league 

Banded against his throne, but to remain 

In strictest bondage, though thus far removed 

Under the inevitable curb, reserved 

His captive multitude ; for he, be sure, 

In height or depth, still first and last will reign 

Sole King, and of his kingdom lose no part 

By our revolt; but over hell extend 

His empire, and with iron sceptre rule 

Us here, as with his golden those in heaven. 

What sit we then projecting ? — peace and war ? 

War hath determined us, and foiled with lose 

Irreparable ; terms of peace yet none 

Vouchsafed or sought ; for what peace will be given 

To us enslaved, but custody severe. 

And stripes, and arbitrary punishment. 

Inflicted? and what peace can we return. 

But to our power, hostility and hate. 

Untamed reluctance, and revenge, though slow, 

Yet ever plotting how the Conqueror least 

May reap his conquest, and may least rejoice 

In doing what we most in suffering feel ? 

Nor will occasion want, nor shall we need 

With dangerous expedition, to invade 

Heaven, whose high walls fear no assault or siege. 

Or ambush from the deep. What if we find 

Some easier enterprise ♦ * ♦ 



* * * Thus Beelzebub 

Pleaded his devilish counsel, first devised 
By Satan, and in part proposed : for whence, 
But from the author of all ill, could spring 
So deep a malice, to confound the race 
Of mankind in one root, and earth with hell 



I must not omit Milton's earlier reference to Moloch, whom he 
thus describes 

* * * Moloch, sceptred king, 

Stood up, the strongest and the fiercest spirit 
That fought in heaven, now fiercer by despair : 
His trust was with the Eternal to be deemed 
Equal in strength ; and, rather than be less, 
Cared not to be at all ; with that care lost 
Went all his fear : of God, or hell, or worse, 
He reck'd not * * * 

I conclude with the hope that those who found the first of these 
"Volumes of interest will not be disappointed with this one. 

J. S. H. 

2nd February, 1917. 



FAMOUS FIGHTS 

FOR 

ENGLISH LIBERTY 



IL 

THE TRIAL CONCERNING THE CASE OF 
THE ROYAL HOSPITAL FOR SEAMEN AT 
GREENWICH IN RELATION TO ALLEGED 
MISMANAGEMENT AND ABUSES THEREOF; 
AND OF CAPTAIN THOMAS BAILLIE. LIEUTEN- 
ANT GOVERNOR OF THE SAID HOSPITAL, 
UNDER A PROSECUTION FOR A LIBEL UPON 
CERTAIN OTHER OFFICERS OF THE SAME- 
ARGUED IN THE COURT OF KING'S BENCH 
BEFORE THE EARL OF MANSFIELD (LORD 
CHIEF JUSTICE) Mr. JUSTICE WILLES AND 
Mr. JUSTICE ASHHURST ON THE 2Srd AND 
24th NOVEMBER, 1778. 

In the first of the Volumes of this Series, I dealt with a Trial 
which occurred in the period designated by the late Mr. Hallam 
as "that from which the factions of modern times trace their 
divergence"; I now propose to approach a period whereat the 
Whigs and Tories — the two political parties evolved out of the 
Revolution of 1688 after the flight of King James II — had inflicted 
their rancorous dissensions upon the nation for nearly a century. 



Sir Walter Scott, in his " Tales of a Grandfather", tells us that 
the word "Whig'' was one used by the Western peasants of 
Scotland in driving their horses, and meant " get on " — the actual 
Scottish expression being " whig, whig " (get on, get on), and he 
shows us that the unsuccessful insurrection by the Western 
peasants against the Earl of Argyle in 1648 was called "the 
Whigamores' Raid" ; he further informs us that the word " Tories " 
was used to designate that part of the Scottish nation which in 1685 
inclined to support King James II in political discussions, and adds 
that the appellation in question was borrowed from Ireland, " where 
the irregular and desultory bands which maintained a sort of 
skirmishing warfare after Cromwell had suppressed every national 
and united effort were so called ". 

Mr. Thomas Wright in his "Caricature History of the Georges " 
indicates that the antipathy between the two parties above referred 
to was extremely bitter, and that each endeavoured to render the 
other odious to the public " by personal abuse and calumny, which 
were scattered abroad with the scurrilous licence of the press that 
had been handed down from the times of the Commonwealth and 
Charles II ", and, after remarking " it is hardly possible to conceive 
anything more abhorrent to good feeling than the virulent language 
of the political pamphlets of the age of which we are speaking, which 
crept even into the more respectable literature of the day", 
demonstrates the truth of his remarks by extracts from Tory and 
Whig Newspapers, from which I cull the following as examples: — 
1. A Tory Newspaper (the Post-Boy) of March 30th, 1714 
observes that " To desire the Whigs to forbear lying, we are sensible 
would be a most unreasonable request ; because it is their nature, 
and their faction could not subsist without it ". 



2. A Tory song circulated in 1712 describes the Whigs as a pack 
of ill grained dogs thus, 

There's atheists and deists, and fawning Dissenter ; 
There's republican sly, and long winded canter ; 
There's heresy, schism, and mild moderation. 
That's still in the wrong for the good of the nation ; 
There's Baptist, Socinian, and Quakers with scruples. 
Till kind toleration links 'era all in church-couples. 



Some were bred in the army, some dropt from the fleet; 
Under bulks some were littered, and some in the street ; 
Some are good harmless curs, without teeth or claws ; 
Some were whelped in a shop, and some runners at laws ; 
Some were wretched poor curs, mongrel starvers and setters, 
Till dividing the spoil, they put in with their betters. 

3. The Tory Journal (Weekly Packet) of November 12th, 1715, 
states that "on Monday last, the Presbyterian Minister at Epsom 
broke his leg, which was so miserably shattered, that it was cut off 
the next day. This is a great token, that those pretenders to sanctity 
do not walk so circumspectly as they give out ". 

4. A Whig song ends with a taunt to the Tories that 

They swallow all up 
Without een a gulp : 
There's nought chokes a priest but a halter. 

5. The Whig organ (the Flying Post) on August 7th, 1714, (six 
days after the death of Queen Anne) published, instead of its 
customary proportion of political intelligence, three songs entitled 
"A Hanover Garland", the third whereof concluded as follows 



Keep out, keep out, Han — s (Hanover's) line, 

Tis only J — (James) has right divine, 

As Romish parsons cant and whine. 

And sure we must believe them : 

But if their Prince can't come in peace. 

Their stock will every day decrease. 

And they will ne'er see Perkin's face, 

So their false hopes deceive them. 

Political amenities such as the foregoing continued without 
much abatement down to the year 1760, when King George III 
ascended the throne at the age of 23. Subsequently known as 
"Farmer George", (from the fact that in 1770 his Speech to the 
Houses of Parliament, though containing a reference to the disease 
then prevalent among horned cattle, made no allusion to the violent 
agitation under which the Kingdom then laboured) it was (so Mr. 
Wright informs us) generally believed at the outset of his reign that 
his instructors had instilled into him very exalted notions of the 
prerogative of the Crown, even if he had not been taught to aspire 
to arbitrary power, and most people looked forward with apprehen- 
sion to a reign of favouritism. 

'Tis a salient maxim of the British constitution, that "the King 
can do no wrong, save through his Ministers ", but there can be no 
doubt that the loss of the brightest jewel among Great Britain's then 
Colonial possessions (America) was very largely, if not entirely, due 
to the stolid obstinacy of King George III himself. He is known to 
have been extremely reluctant to agree to peace being made with 
America, and to have been imbued with feelings of deep hatred 
towards Benjamin Franklin (the Deputy Postmaster General in 
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America and Agent for the Province of Massachusetts) regarding 
whom Lord Campbell in his " Lives of the Chancellors " writes 

Had Franklin been soothed instead of being insulted, America might 
have been saved. As yet, though eager for the redress of the 
wrongs of his Transatlantic brethren, he professed, and I believe he 
felt, respect and kindness for the mother-country, and a desire that 
all differences between them might be honourably reconciled. Being 
Agent for the Province of Massachusetts, and having got possession, 
by mysterious and probably unjustifiable means, of certain letters 
written by Mr. Hutchinson, the Lieutenant Governor, and Mr. Oliver 
the Chief Justice of that Province, to Mr. Whatley, who had been 
private secretary to George Grenville — recommending the employment 
of a military force for the suppression of the discontents there — he 
transmitted them to the Speaker of the House of Assembly, and, being 
publicly read, they were considered evidence of a conspiracy to destroy 
the liberties of the Colonies. A petition to the King was unanimously 
agreed to, praying for the recall of the Lieutenant Governor and the 
Chief Justice. This Petition was very imprudently referred to a 
Committee of the Privy Council, that its allegations might be openly 
discussed. The Executive Government ought quietly to have disposed 
of it, either by refusing its prayer, or by transferring the parties 
complained against to some other sphere, where their services would be 
more available for the public good ; but it was thought that a glorious 
opportunity had occurred of publicly inveighing against the Colonists, 
and of heaping odium on their champion. 

As the day for the hearing approached (1774) public expectation was 
raised to a higher pitch than it had been by any juridical proceeding in 
England since the trial of Sacheverell. The scene was the Council- 
Chamber at the Cockpit, Whitehall. Thirty five Privy Councillors 
attended — with Earl Gower, the Lord President, at their head. Accom- 



modation was made near the bar for Burke, Priestley, Jeremy Bentham, 
and other distinguished strangers, and the adjoining rooms and pass- 
ages were crowded by an innumerable multitude, who could only catch 
some distant murmurs of the vituperation, and enquire from time to time 
what was likely to be the result. 

We have, from Jeremy Bentham, a curious description of the 
apartment, and the appearance of him who was beheld of all beholders 
— " The President's chair was with the back parallel to and not far 
distant from the fire ; the chimney piece projecting a foot or two, formed 
a recess on each side. Alone, in the recess, on the left hand of the 
President, stood Benjamin Franklin, in such a position as not to be 
visible from the situation of the President, remaining the whole time 
like a rock, in the same posture, his head resting on his left hand, and in 
that attitude abiding the pelting of the pitiless storm ". Dunning and 
Lee stood at the bar as Counsel for the Petitioners. Wedderburn 
(afterwards Lord Chancellor Loughborough, and on his retirement 
created Earl of Eosslyn) as Solicitor-General, alone attended for the 
Crown, or, more properly speaking, as Assessor to the Privy Council. 
" His station was between the seats of two of the members on the side of 
the right hand of the Lord President ". 

Dunning and Lee began, but their speeches are entirely lost; they 
are said to have spoken feebly, being ashamed (as some insinuated) of 
the manner in which the letters had been obtained and made public. 

Wedderburn did not stand in need of the stimulus of a fierce attack ; 
but came fully charged with venom, which he had long been distilling. 
We have by no means a full report of his speech, but some of the most 
striking passages of it have been handed down to us. "The present 
question" he observed, "is of no less magnitude than whether the Crown 
shall ever be permitted to employ a faithful and steady servant in the 
administration of a Colony? His Majesty, in appointing Mr. 



Hutchinson, followed the wishes of his people ; no other man could have 
been named in whom so many favourable circumstances concurred to 
recommend him. A native of the country, whose ancestors were 
among its first settlers — a gentleman who had for many years presided 
in the Law Courts — of tried integrity — of confessed abilities — and who 
has long devoted himself to the study of the history and constitution 
of the country he was to govern. Against him the petitioners do not 
attempt to allege one single act of misconduct during the four years he 
has ruled over them. So the Chief Justice, equally remarkable for his 
learning and his integrity, stands unaccused and unsuspected of any 
malversation in his office. Yet both are to be punished by a disgrace- 
ful removal. Let me examine the only ground which my learned 
friends have taken in support of the Petition. Abstaining from any 
charge of official misconduct, they have read to your Lordships the 
Assembly's address, — they have read the letters, and they have read 
the censures passed upon them. But having then contented themselves 
with praying for the dismissal of these meritorious servants of the 
public, they frankly admit to your Lordships that there is no cause to try; 
there is no charge — there are no accusers — there are no proofs. They 
simply say ' the Lieutenant Governor and the Chief Justice should be 
censured because they have lost the confidence of those who complain 
against them '. This is so very extraordinary a proceeding that I know 
of no precedent, except one; but that, I confess, according to the Roman 
poet's report, is a case in point 

' Nunquam si quid mihi credis amavi 
Hunc hominem Sed quo cecidit sub crimine? Quisnam 
Delator ? Quibus indicibus ? Quo teste probavit ? 
Nil horum — verbosa et grandis epistota venit 
A Capreis — bene hebet : nil plus interrogo ' ". 
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Having examined the letters, and contended that they were harm- 
less, and at all events that they were private, so that they could not 
possibly be made the foundation of a charge of public misconduct, he 
said : — " On the part of Mr. Hutchinson and Mr. Oliver, however, I am 
instructed to assure your Lordships that they feel no spark of resent- 
ment even against the individuals who have done them this injustice. 
They are convinced that the people, though misled, are innocent. If 
the conduct of a few ill-designing men should provoke a just indignation, 
they would be the most forward, and I trust the most efficacious 
solicitors to avert its effects. They love the soil, the constitution, the 
people of New England : they look with reverence to this country, and 
with affection to that. For the sake of the people, they wish some 
faults corrected, anarchy abolished, and civil government re-established. 
But these salutary ends they wish to promote by the gentlest means. 
They wish no liberties to be abridged which a people can possibly use 
to its own advantage. A restraint from self-destruction is the only 
restraint they desire to be imposed upon New England ". 

Wedderburn then, as the coup-de-grace to his victim, whom he 
thought he had almost sufficiently tortured, proceeded to consider the 
manner in which the letters had been obtained and published. "How they 
came into the possession of anyone but the right owners", he said, "is still 
a mystery for Dr. Franklin to explain. He was not the rightful owner, 
and they could not have come into his hands by fair means. Nothing 
will acquit Dr. Franklin of the charge of obtaining them by fraudulent 
or corrupt means, for the most malignant of purposes, — unless he stole 
them from the person who stole them. This argument is irrefragable. 
I hope, my Lords, you will mark and brand the man, for the honour of 
this country, of Europe, and of mankind. Private correspondence has 
hitherto been held sacred in times of the greatest party rage, not only 
in politics, but in religion. The betrayer of it has forfeited all the 



respect of the good, and of his own associates. Into what companies 
will the fabricator of this iniquity hereafter go with unembarassed face, 
or with any semblance of the honest intrepidity of virtue ? Men will 
watch him with a jealous eye — they will hide their papers from him, 
and lock up their escritoires. Having hitherto aspired after fame by 
his writings, he will henceforth esteem it a libel to be called a man of 
letters — ' homo trium literarum ' / But he not only took away these papers 
from one brother, — he kept himself concealed till he nearly occasioned 
the murder of another. It is impossible to read his account, expressive 
of the coolest and most deliberate malice, without horror. Amidst 
these tragical events, of one person nearly murdered— of another 
answerable for the issue — of a worthy governor hurt in the dearest 
interests — the fate of America in suspense — here is a man who, with 
the utmost insensibility of remorse, stands up and avows himself the 
author of all. I can compare him only to Zanga in Dr. Young's 
Eevenge. 

' Know then t'was I. 
I forged the letter — I disposed the picture — 
I hated, I despised — and I destroy ' ". 

With regard to the immediately foregoing portion of the 
Solicitor General's speech, Lord Campbell remarks in a footnote 

This refers to a duel in Hyde Park between a Mr. John Temple of 
Boston, accused of having been instrumental in procuring and publish- 
ing the letters, and a Mr. Wm. Whatley, a brother of the gentleman to 
whom they were addressed, and from whose effects they were supposed 
to be purloined. Thereupon Dr. Franklin wrote a letter to a Newspaper, 
in which he said 

I think it incumbent on me to declare (for the prevention of 
future mischief) that I alone am the person who obtained and trans- 
mitted to Boston the letters in question. They were not of the 
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nature oi private letters between friends: they were -written by public 
officers to persons in public stations, on public affairs, and intended 
to procure public measures ; they were therefore handed to other 
public persons who might be influenced by them : their tendency 
was to incense the mother-country against her colonies, and, by the 
steps recommended, to widen the breach : — which they effected. 

Continuing his speech, Wedderburn next remarked 

I ask, my Lords, whether the revengeful temper, attributed by 
poetic fiction only to the bloody-minded African, is not surpassed by the 
coolness and apathy of the wily New Englander ? 

The effect of this invective upon the hearers was greater than 
almost anything we read of in the history of English eloquence. Says 
Jeremy Bentham, "without any prejudice in favour of the orator, I was 
not more astonished at the brilliancy of his lightning than astounded by 
the thunder that accompanied it". We can easily conceive the delight 
of the assembled Privy Councillors, who had been selected and sum- 
moned on this occasion — from their known hatred of the discontented 
Americans, and their impatient desire to coerce them ; — but, without 
very strong testimony, we could not give credit to the stories circulated 
of their demeanour, — considering that they were sitting as Judges and 
that at least the affectation of impartiality might have been expected 
from them. " Nevertheless ", says Dr. Priestley, " at the sallies of his 
(Wedderburn's) sarcastic wit, all the members of the Council (the 
President himself. Lord Gower, not excepted) frequently laughed out- 
right. No person belonging to the Council behaved with decent gravity 
except Lord North, who, coming late, took his stand behind a chair 
opposite me ". Some accounts represent that they actually cheered 
him, as if they had been listening to a spirited party-speech in 
Parliament. Lord Shelburne, in a letter to Lord Chatham, writes — 
" The indecency of their behaviour exceeded, as is agreed on all 
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hands, that of any committee of election " ; and Charles Fox in the debate 
on the renewal of the war in 1803, warning the House not to be led 
away by the delusive eloquence of Pitt, reminded them " how all men 
tossed up their hats, and clapped their hands in boundless delight at 
Mr, Wedderburn's speech against Dr. Franklin, without reckoning the 
cost it was to entail upon them ", 

The Committee of the Privy Council instantly voted " That the 
petition was false, groundless, vexatious, and scandalous, and calculated 
only for the seditious purpose of keeping up a spirit of clamour and 
discontent in the province ". The King in Council confirmed the report 
and Dr. Franklin was dismissed from the office of Deputy Postmaster- 
General in America. He himself had sat during the whole of the pro- 
ceedings before the Privy Council, although all eyes were directed upon 
him, in the position in which Jeremy Bentham has described him — with- 
out moving a muscle. He pretended to despise the vituperation as " the 
idle air one hears but heeds not " saying " It was a matter of indifference 
to him that a venal lawyer was hired and encouraged to abuse the 
Petitioners and their Agent in the grossest terms that scurrility could 
invent — and that a man so mercenary, if well feed, would have been 
equally loud in his praise, or in praise of the Devil". But the speech 
which Franklin thus pretended to despise had rankled in his heart. 
What secret vow he made he never revealed; hut, years afterwards, on 
the termination of the war by which the independence of America was 
established, being then Ambassador of the United States at Paris,he signed 
the Articles of Peace in the identical dress which he had worn when 
inveighed against by Wedderburn. " He had stood" says Dr. Priestley, 
" conspicuously erect during the harrangue, and kept his countenance 
as immovable as if his features had been made of wood. But the 
suit of ' Manchester velvet,' which he then wore, was again put on at 
the Treaty of Paris. These clothes had never been worn since or 
afterwards. I once intimated to Dr. Franklin the suspicion which his 
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wearing those clothes on that occasion had excited in my mind, when 
he smiled, without telling me whether it was well or ill founded ". 

Wedderburn must be severely condemned for thus pandering 
to the low passions of his countrymen, instead of honestly trying 
to enlighten them. So objectionable was this proceeding, which 
he probably prompted, and in which he played the principal part, 
that AdolphuB, the almost indiscriminate apologist of all the measures 
of George III 's reign, is driven to confess that " the character of the 
inquiry and the dignity of the tribunal to whose investigation it 
was submitted were not duly considered. Ministers, taught by 
experience, ought to have known the degradation which they must 
inevitably incur when they elevated an individual into the rank 
of a personal opponent. Dr. Franklin, who had recently completed 
his 67th year, who was known and honoured in the most eminent 
philosophical and literary societies in Europe, sat, with his grey 
unadorned locks, a hearer of one of the severest invectives that 
ever proceeded from the tongue of man ; and an observer of a boisterous 
and obstreperous merriment and exultation, which added nothing to 
the dignity of his judges. He had sufficient self-command to suppress 
all display of feeling; but the transactions of the day sunk deeply into 
his mind, and produced an inextinguishable rancour against this 
country which coloured all the acts of his subsequent life, and oc- 
casioned extensive and ever memorable consequences ". 

We all know what followed; how in March, 1774, laws were 
passed depriving Massachusetts of her charter, and closing the port 
of Boston to all commerce — measures which were introduced and 
supported by Wedderburn, who, (Lord Campbell tells us) in answer 
to the argument that these bills violated charters, remarked 

It will be found necessary to disregard their charters if you mean to 
restore subordination among them ; but I hope and firmly wish that 
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even the idea of your authority being known to them will at once 
prevent the exertion of it. I agree that conciliation is desirable ; but 
while you hold out the olive branch in one hand, you must grasp your 
sword with the other. Peace will be established on proper principles 
when there is a power to enforce it, and your authority once 
established, I would then drop the point of the sword, and stretch out 
the olive branch to the vanquished, 

— a speech which led Burke to sarcastically exclaim 

The learned gentleman's speech demands blood ; the sword must 
convince the Americans, and clear up their clouded apprehensions! 
The learned gentleman's logieal resources surely desert him if he is 
obliged to call such a coarse argument as an army to his assistance. 
Not that I mean to cast any personal reflection upon him : I always 
respect and sometimes dread his talents. 

The difficulties with regard to the American Colonies had 
originally arisen in consequence of the proposal to place upon these 
Colonies a considerable portion of the burden sustained by Great 
Britain in regard to her public debt — a debt which then stood at the 
sum of £140,000,000. It was proposed, not only to levy direct 
taxation, but also to rigidly enforce the Navigation Laws introduced 
in 1651 by the Lord Protector, Oliver Cromwell — who in his sagacity 
clearly foresaw (what no British Statesman since 1860 has thoroughly 
realised) that England's prosperity depended in the main upon her 
Mercantile Marine, and fostered it accordingly. 

The adoption of the latter course doubtless stimulated the 
opposition to the former, and, when the plan of taxation by means of 
internal Stamp Laws was unfolded, hot opposition on the part of the 
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Colonists concerned was the immediate result ; they, while recognis- 
ing the enforcement of the Navigation Acts as perfectly legal, and, 
as constituting no change in the system of administration, 
strenuously animadverted on the introduction of the Stamp Laws, 
which they pointed out were not only a novelty, but were introduced 
without any reciprocal measure of representation for the Colonists 
in the British Parliament. 

Here was clearly a position to be handled with tact — especially 
so in view of the resolution adopted by the Colonial Assembly of 
Massachusetts that " Prohibitions of trade are neither equitable nor 
just ; but the power of taxing is the grand barrier of British liberty "; 
— a resolution which Mr. J. R. Green in his "Short History of the 
English People " informs us was accepted by the Assembly of every 
Colony. 

King George III, however, was at this period of his reign imbued 
with much the same spirit of autocratic antipathy to opposition as 
had shewn itself in his two immediate predecessors in the Kingly 
office, each of whom had looked upon England as a mere appanage 
of the Electorate of Hanover. Consequently, as Mr. Green remarks, 
" the Stamp Acts were passed through both Houses with less opposi- 
tion than a Turnpike Bill". Riots in the Colonies resulted, and 
the King had perforce to send for the Earl of Chatham, who, when 
in office as Premier, had refused to sanction any Scheme for taxing 
the Colonies, and who, on learning of their opposition to the Scheme 
propounded as above, gave forth the following as his view of the 
situation " This Kingdom has no right to lay a tax on the Colonies: 
America is obstinate ! America is almost in open rebellion ! Sir, I 
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rejoice that America has resisted. Three millions of people so dead 
to all the feelings of liberty as voluntarily to submit to be slaves would 
have been fit instruments to make slaves of the rest ". 

The Earl of Chatham, however, found that he could not form a 
Ministry, and as the sequel, Edmund Burke was in 1766 largely 
responsible in securing the repeal of the Stamp Acts — greatly to the 
chagrin and annoyance of King George, who thereafter so directed 
affairs as to make himself supreme in their administration — his 
conduct in this regard being summed up by Mr. Green as follows 



All that remained were the Bedford faction and the dependents of 
the King; these were gathered under the former Chancellor of the 
Exchequer (Lord North) into a Ministry which was in fact a mere 
cloak for the direction of public affairs by George himself. " Not only 
did he direct the Minister " a careful observer tells us, " in all impo rtant 
matters of foreign and domestic policy, but he instructed him as to the 
management of Debates in Parliament, suggested what motions 
should be made or opposed, and how measures should be carried. He 
reserved for himself all the patronage, he arranged the whole cast 
of administration, settled the relative place and pretensions of Ministers 
of State, Law Officers and Members of the Household, nominated and 
promoted the English and Scotch Judges, appointed and translated 
Bishops and Deans, and dispensed other preferments in the Church. 
He disposed of military governments, regiments and commissions, and 
himself ordered the marching of troops. He gave and refused titles, 
honours and pensions ". All this immense patronage was steadily used 
for the creation and maintenance in both Houses of Parliament of a 
majority directed by the King himself; and its weight was seen in the 
steady action of such a majority. It was seen yet more in the subjection. 
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to which the Ministry that bore North's name was reduced. George 
was in fact the Minister through the twelve years of its existence, from 1770 
to the close of the American War; and the shame of the darkest hour of 
English History lies wholly at his door. 

King George, having driven the American Colonies into war, 
committed blunder after blunder, and, though the Earl of Chatham 
made most sagacious proposals for conciliation and a federal union 
between the combatants, such proposals were disregarded, and 
finally the King had to recognise the complete independence of all 
his former American Colonies. 

It may therefore be well seen from the preceding remarks what 
manner of circumstances were those obtaining in the Realm when 
the Trial with which I propose to deal in this Volume took place in 
the year 1778. 

Though George III was handling matters in a mode which could 
hardly be called strictly constitutional, and, though such mode 
naturally bred official abuses of a nature which, in the words of that 
great advocate The Honourable Thomas Erskine (afterwards created 
Lord Erskine, and of whose career the Trial here dealt with formed 
more than a small part), " owed their continuance to the danger of 
attacking them ", these abuses were not to be fostered for lack of a 
" Galahad " who should endeavour to terminate the existence of at 
least some of them. 

A whole series of such abuses had occurred in relation to the 
Royal Hospital at Greenwich, the particular nature whereof will be 
presently shewn. Suffice it to say at this stage, that, under this 
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series of abuses, those entitled to the advantages to be derived from 
the Institution in question were defrauded thereof. 

The " Galahad " in this instance was a veteran seaman by name 
Thomas Baillie, who, having seen considerable service in His 
Majesty's Navy (in the course of which he was highly commended 
for the capture of a French Privateer) was, as a reward therefor 
created Lieutenant Governor of the Royal Greenwich Hospital. 
Being no "figure-head" gentleman, he, in the course of his 
discharge of his duties, made a thorough investigation into the 
matters committed to his charge, and, as a consequence, prepared 
and caused to be printed a book entitled " The Case and Memorial of 
the Royal Hospital for Seamen at Greenwich, addressed to the 
Governors and Commissioners thereof", and, having done this, 
despatched a Memorial — to which he prefixed the Case — to the 
Commissioners and Governors of the Hospital. The Memorial was 
a lengthy one, and entitled "The Memorial of Captain Thomas 
Baillie, Lieutenant Governor of the said Hospital in behalf of 
Disabled Seamen, their widows and children", and in it, after 
enumerating various abuses rife in regard to the administration. 
Captain Baillie made numerous suggestions as to the measures 
necessary to be taken to secure their removal and to obviate any 
recurrence thereof. 

The First Lord of the Admiralty at that time was the Earl of 
Sandwich. He was a lineal descendant of Edward Montagu (the 
Patron of Samuel Pepys the celebrated Diarist and Secretary to the 
Navy Board in the reign of Charles II) who was created first Earl 
of Sandwich by Charles II, and subsequently fell into disgrace for 
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his action in " Breaking bulk " with regard to certain Dutch prizes 
which he had captured at sea— the contents of which he apportioned 
among himself and certain other flag officers prior to condemnation 
of the prizes by the Admiralty— he having, it was alleged, 
subsequently realised no less than £5,000 in respect of goods 
apportioned to himself by himself as of the value of £2,000. No 
concern need therefore be expressed at the base part which it will be 
seen was played by Lord Sandwich in regard to the subject matter 
of the Trial which I am about to depict, since it would appear to 
have been inherently natural that he should have acted as he did. 

Mr. Wright, in his work already referred to, tells us that the 
Ministers were especially attacked for their neglect of the Navy, 
which was under the direction " of the unpopular Lord Sandwich ", 
and adds that the first number of the Westminister Magazine for 
December, 1772, contained a political satire entitled " A conversation 
which passed between the Lion and the Unicorn at St. James's after 
the meeting of Parliament in 1772 ". He further informs us that the 
satire in question was a bitter complaint against the corruption of 
the Government, and sneered at the King's taste for making snuff- 
boxes instead of occupying himself with the wants of his subjects, 
and alleged that Lord Sandwich (according to the Lion) cared little 
how the sailors were provided for. The following verses are taken 
from the satire itself: — 

LION. 
Ah, the sailors are what Master George should observe ; 
But Sandwich declares all the heroes shall starve : 
For by keeping them hungry, you keep 'em all keen, 
That like half famished crows, which on carrion you've seen. 
They will fly at the French with the stomachs of hogs, 
And, like Storks, in a trice clear the sea of the frogs. 
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UNICORN. 

Tis a comical maxim, and much out of nature, 
For me, Master Sandwich, faith, never shall cater: 
But if they don't quiet these terrible storms. 
All our men and our ships will be eat by the worms. 

LION 

The ships 1 what are they to our sensible master ? 
'Tis the horse and the foot which devour all the pasture. 
Will the shipping defend him at London and Kew ? 
No, — then what, pray, with shipping has Georgy to do ? 



Tis the soldiers, my boy, upon Wimbledon Common, 
That tickle each eye, and the gigg of each woman ; 
Their buttons he makes, and he cocks all their hats. 
With them he rides out too, and merrily chats. 

In reference to the foregoing, Mr. Wright vouches the 
information that the neglect of the Navy was accounted for by the 
supposition that the King cared only for the defence of his own 
person against his subjects, for which (he remarks) soldiers were far 
more necessary than sailors. 

It may be of interest to set out the terms of Captain Baillie's 
Memorial, so far as regards the abuses named therein, in order that 
their gross nature may be fully appreciated. 

Such terms were as follows : — 
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1. That through the various abuses set forth in the Case prefixed, the 
British Navy has been deprived of the full benefit of this wise and 
munificent establishment, which the generosity of Princes and the 
gratitude of the public bestowed. 

2. That Landmen have been introduced into the Hospital, contrary to 
the Charter and to the spirit of the institution ; and that some of 
the principal wards have been torn down, and converted, at a great 
expense, into grand apartments for officers, clerks, deputies and 
servants, who are not Seamen. 

3. That several thousand pounds are annually expended in repairs 
and alterations, under the pretext of finishing or carrying on the 
building, though it is already sufficiently grand, roomy and 
convenient. 

4. That the settled and ample revenues of the Hospital being wasted by 
this and other improper means, the present Managers, sheltering 
themselves under the popular character of the poor defenceless men 
under their care, make frequent application to Parliament for the 
public money, which they squander in a manner that has no 
tendency to promote the welfare of the Pensioners or of the sea 
service. 

5- That the Pensioners are fed with bull-beef and sour small beer 
mixed with water. 

6. That the contracting butcher, after having been convicted in a 
public court of justice (the King's Bench) of various fraudulent 
breaches of his contract, has, on a second prosecution, been 
suffered to compound the felonies, and renew the contract : and 
that many evident and injurious abuses in the supply of other 
necessaries are daily suffered without any due enquiry. 
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7. That under pretence of raising a Charity Stock for the boys in the 
Hospital, the Pensioners are deprived of at least £2,500 per annum 
out of their frugal allowance of provisions &c, settled at the first 
establishment, and are compelled to accept of a part of the value in 
money; which causes frequent drunkenness, irregularity and 
disobedience. 

8. That these enormous abuses are the effects of the total subversion 
which the due government of the Hospital has undergone, 
arising from the inattention of the great and respectable 
characters who were appointed its perpetual guardians ; 
and that the acting Directors, being in general concerned in 
the receipt and expenditure of the revenues, are therefore im- 
properly entrusted with the care of controlling the accounts, and of 
directing the affairs of the Hospital ; yet that these men have, by 
successive encroachments, extended the proper powers of the Board 
of Directors, and taken upon them a great part of the government 
of the house, in the exercise of which they are deaf to every 
expostulation or complaint, however reasonable in itself, or regular- 
ly urged. 

9. That a faction, under the title of the Civil Interest, is maintained in 
the Hospital, which consist of such officers, under-officers, deputies, 
clerks and servants, as are not seafaring men, and who are 
therefore illegally appointed ; which faction has kept the Hospital 
in a state of confusion and disorder for several years : and there 
is no pretence of right or necessity for their continuing in office, to 
which Seamen alone have any claim, there being many brave men fully 
qualified to execute the business of these offices, who, after having 
fought the battles of their country, are now in a state of poverty and 

want. 
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10. That independent of the obvious reflections suggested by justice 
and humanity on this occasion, the manner in which the Pensioners 
are supported in Greenwich Hospital is a material subject of 
political consideration; particularly at this interesting period, 
when the endeavours to obtain volunteers for the Navy are 
unsuccessful. Were a residence in the Hospital considered by 
Seamen in general as a desirable object, it would have an evident 
tendency to lessen their reluctance for His Majesty's service, as 
the loss of temporary advantages, or the dread of approaching hard- 
ships can only be balanced by the hope of spending a comfortable 
old age. Ncyw the Hospital is so far from answering this valuable 
purpose at present, that it is mentioned among Seamen with disgust 
and dissatisfaction. 

11. Till some effectual means are taken to remove this opinion, the 
material object of the foundation is entirely subverted, and the 
Hospital become a useless and expensive burden to the nation. 
This can only be done by an entire change in the management, 
and by faithfully and honestly expending the ample revenues in the 
due maintenance of Seamen only. The news of such a general 
reform in the affairs of Greenwich Hospital would be received in 
the Navy with joy and gratitude. 

12. The Lieutenant Governor (i.e. Captain Baillie himself) thinks it 
necessary to represent that in this application to the several 
members of the Court of Commissioners and Governors, he has no 
interests for which he can hope or fear on his own account : He 
was placed in the Hospital by Lord Anson, after a life of active 
service, with a view, as he presumes, that he might pass his 
remaining days in peace and retirement; but the sixteen years 
which he has spent in the Hospital have been the most painful, 
harassing and disagreeable of his whole life, as he has, during the 
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greater part of this term, been inevitably engaged in 
disputes and litigation with jobbers, agents and contractors and 
in opposing the Civil Interest of this Naval Hospital, with whom 
he never had any other point to carry than that the Pensioners 
should be peaceably and comfortably maintained, agreeably to the 
intention of the founders, and to the establishment of this Hospital. 

13. That the contest, so far as he is concerned in it, must, in the course 
of nature, be now nearly finished; but it appears to him an 
indispensable duty to state the leading circumstances of the 
atrocious facts which have been committed during his residence in 
the Hospital, to those who are in possession of the legal powers 
necessary for the speedy removal of the several causes of complaint 
herein recited — in order that the ineffectual struggle which he has 
hitherto maintained may not be urged as an example to deter his 
successors from the performance of their duty. The threat of this 
appeal, though on many occasions it had produced salutary effects, 
has however lately been disregarded, from an opinion that it would 
never be made. It therefore became necessary that it should be 
actually made ; and, though some parts of the prefixed Case may 
seem rather tedious in the recital, yet the whole is confined to real 
instances of fraud, collusion and incapacity, all of which can be 
proved by the clearest and most indisputable evidence. 

14. The Lieutenant Governor takes the liberty to urge in the most 
earnest manner his anxious hope that these complaints may 
excite a necessary degree of attention in the several great and 
noble personages to whom they are now addressed ; that a full 
Court of Commissioners and Governors may be held, by whom 
these several charges may be heard and examined, the present 
evils redressed, and effectual means devised for restoring the 
Hospital to the Navy and for the proper maintenance of Seamen 
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therein. When have the interests of Britain been deserted or her 
defence neglected by her Navy ? It cannot be supposed that a com- 
plaint of this magnitude and importance to Seamen worn out and 
disabled in the Service can in this country be urged in vain. 

Supplementary to the foregoing, followed a series of suggestions 
— 36 in all — respecting the measures to be taken to remedy the 
several abuses above mentioned, and, in conclusion, the Memorialist 
sapiently observed that his Memorial was submitted to the wisdom 
and humanity of the Right Honourable the Lords and other Com- 
missioners and Governors of the Hospital as the guardians and 
guarantors of the rights of Seamen therein, and as being alone able 
to give the poor Pensioners speedy and effectual relief. 

Lord Campbell, in his " Lives of the Chancellors ", states that 
Captain Baillie had, before printing and circulating the Case 
referred to in the above Memorial, presented successively to the 
Directors, to the Governors, and to the Lords of the Admiralty, 
Petitions praying for inquiry and redress, but that none of these 
had been attended with success, and that it was in consequence of 
this that the Case was printed and circulated and the Memorial 
presented. He further relates that Lord Sandwich had placed a 
large number of Landsmen in the Hospital " for electioneering 
purposes " — an obviously corrupt action. 

On the 7th March, 1778, Captain Baillie laid a copy of the Case 
before Lord Sandwich with the following letter : — 

To the Eight Honourable the Earl of Sandwich, addressed on His 
Majesty's Service. 

As your Lordship has hitherto been disposed to hear only one 
side of the affairs of Greenwich Hospital, I take the liberty to enclose 



25 

for your Lordship's consideration, a State (Statement) of Facts, which 
I trust will stimulate your Lordship to redress the grievances therein 
complained of, and thereby restore me to my proper command in the 
Hospital, of which I have been deprived by a combination of Landmen, 
who, if they had any right to a footing in the Hospital, can have no 
pretence to pervert and depose the lawful government thereof. 

I have the honour to acquaint your Lordship that I will not sit 
down contented to see the men cheated, and myself insulted by priests, 
clerks or contractors. I think it, however, my duty to forewarn your 
Lordship, that if you are any longer deaf to reasonable complaints, 
I shall put this effort for redress into execution, which I should 
have deferred for a more seasonable opportunity, but the recent over- 
bearing conduct of the faction, so frequently alluded to in the enclosed 
Case, has compelled me to struggle for immediate redress. 

I would not have your Lordship understand that I mean to disturb 
the Government at this critical time by applying to Parliament. I 
scorn the imputation of making any other appeal than to the body of 
the Commissioners and Governors of the Hospital, whose bounden 
duty it is to hear and redress the grievances complained of; and I 
most sincerely lament that an establishment so truly popular and 
great should be so far perverted as to force me to make any appeal. 

I am. 
My Lord, 

Your Lordship's 
most obedient and humble 
Servant, 

s/d Tho. Baillie. 
Royal Hospital, 
Greenwich. 

March 7th, 1778. 
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As Lord Sandwich did not vouchsafe any answer to the above 
letter, and, as it had been referred to by others. Captain BailHe 
addressed copies of it to several of the Governors and Commissioners 
of the Hospital, and in particular to Lord North (the First Lord 
of the Treasury), Earl Gower (the Lord President of thfe Council) 
and three of His Majesty's Secretaries of State and to four 
Admirals. 

In the " collection of the Speeches made by the Hon. Thomas 
Erskine when at the Bar ", pubHshed in the year 1810 by Mr. James 
Eidgway, appears an Explanatory Note regarding this case, wherein 
it is stated that Captain Baillie had at various times presented 
Petitions and Remonstrances to the Council of the Hospital, the 
Directors and the Lords Commissionersof the Admiralty, and had at 
last recourse to a printed appeal addressed to the General Governors 
of the Hospital, who consisted of all the great officers of the State, 
Privy Councillors, Judges, Flag-Officers etc. 

The Explanatory Note in question further states that the 
chief subject of complaint (the public notice of which, as Captain 
Baillie alleged, drew down upon him the resentment of the 
Board of Admiralty) was that Landmen were admitted into the offices 
and places in the Hospital, designed exclusively for Seamen, by the 
spirit, if not by the letter of the Institution, and that it was to these 
Landmen that Captain Baillie imputed all the abuses whereof he 
complained, and that he more than insinuated by his different 
Petitions, and by the above mentioned printed appeal, that these 
Landmen were introduced to these offices for their election services 
to Lord Sandwich as freeholders of Huntingdonshire. 
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It also seems from the above Note, that Captain Baillie alleged 
that he had appealed from time to time to the Council of the 
Hospital and to the Directors, without effect ; and that he had been 
equally unsuccessful with the Lords Commissioners of the Admiralty 
during the presidency of the Earl of Sandwich; also that in 
consequence of these failures, he resolved to attract the notice of 
the General Governors, and that, as he thought them too numerous 
as a body, for a convenient examination in the first instance, and 
besides, had no means of assembling them, a statement of the facts 
through the medium of this appeal, drawn up exclusively for their 
use, and distributed solely among the members of their body, 
appeared to him the most eligible mode of obtaining redress on the 
subject. 

The Explanatory Note also informs us that, on the circulation 
of the book becoming general, the Board of Admiralty suspended 
Captain Baillie from his Office. 

The sequel was that on the 7th July, 1778, an ex parte applica- 
tion v/as made to the Court of King's Bench (not directly by the Earl 
of Sandwich, but undoubtedly with his privity) by certain subordinate 
officials of the Hospital and Admiralty, in consequence whereof a 
Rule Nisi was granted, calling upon Captain Baillie "to shew 
cause why an Information or Informations should not be exhibited 
against him for certain Misdemeanours, in publishing certain 
scandalous Libels ". 

The Rule in question was granted upon the affidavits of the 
applicants therefor (James Stuart, Robert Mylne, John Godby, 
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John Ibbetson and the Rev, John Cooke, the Chaplain to the Navy- 
Board), the Court — in accordance with the settled practice in 
connection with applications of that nature — assuming (for the 
purposes of that application only) the truth of the statements 
contained in the Affidavits, and being satisfied that, if (on the 
further argument at the hearing of the Rule Nisi) they proved to be 
true, libellous matter had been published. 

Here we will, for a season, leave Captaiji Baillie, and turn our 
gaze upon the Honourable Thomas Erskine (subsequently, as Lord 
Erskine, Lord High Chancellor of Great Britain) the singularly 
gifted Advocate, the initial step to whose good fortune was 
inseparably bound up with his appearance (along with other Coun- 
sel) in defence of Captain Baillie, and co-incident therewith in 
defence of the Liberty of the Subject in England. 

He was born on the 10th January, 1750, being the youngest son 
of the tenth Earl of Buchan, and, at the outset of his career in the 
world, had been placed by his parents as a Midshipman in the Royal 
Navy, whence, on the death of his father some four years later, 
he migrated to the Army — obtaining in the year 1768 an ensign's 
commission in the " Royals " or " First Regiment of Foot ", where he 
remained — becoming a Lieutenant in 1773 — till the year 1775, when 
he was admitted a student of Lincoln's Inn, being called to the Bar 
on the 3rd July, 1778 — only 4 days previous to the granting of the 
Rule Nisi above referred to. 

A thoroughly interesting account of him in " The Lives of the 
Chancellors " is given by Lord Campbell, who was one of his greatest 
admirers, and who, in his opening references to him, writes 
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I confess that I am impatient to behold him, and to attend him in 
his extraordinary career. 

Lord Campbell tells us that during the Long Vacation (August 
to November) Captain Baillie and Erskine, who had never seen each 
other before, met at a dinner party ; and, in a footnote, Lord Campbell 
appends an account (received by him from Lord Erskine's son) of 
how Lord Erskine chanced to attend that dinner party. The account 
is as follows : — 

The circumstance that led to his meeting Captain Baillie was 
strikingly illustrative of the observation, that the slightest incidents 
are often providentially made the instruments of important results. 
My father had been engaged to spend the day vrith Mrs. Moore, the 
mother of his friend Charles Moore and of Sir John Moore, and 
was proceeding with his friend Charles Moore across Spa Fields on foot 
where a wide ditch tempted my father to prove his activity by leaping 
over it, which he accomplished; but, slipping on the other side, 
sprained his ankle, and was carried home. In the evening he was so 
much recovered that he determined to join a dinner party, to which he 
found an invitation on his return home. Captain Baillie was one of the 
party. If he (Erskine) had dined with Mrs. Moore, he might have 
waited for years before such an opportunity of showing what was in 
him might have presented itself. 

Lord Campbell narrates how, during the dinner party, the 
Greenwich Hospital case, which had excited extraordinary interest, 
was mentioned, and that Erskine, not knowing that Captain Baillie 
was at the table, entered upon it with glee, and inveighed with so 
much eloquence upon the corrupt and tyrannical conduct of Lord 
Sandwich, that Captain Baillie, finding out that he was a young 
lawyer just called to the Bar, who himself had been a sailor, swore 
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that he would have him for one of his Counsel, with the result that 
on the following day, whilst Erskine was sitting in his Chambers in 
a fit of depression, imagining that there was little prospect of his 
ever having any opportunity to gain distinction, a smart knock came 
to his door, and a slip of paper was brought to him with the words 
written upon it 

King's Bench 

The King v. Baillie. 

Retainer for the Defendant 

The Honourable Thomas Erskine 

One guinea. 

and a yellow golden guinea — which, as his first fee, Lord Campbell 
remarks, he used long to show as a curiosity — ^was actually put into 
his hand. Lord Campbell adds that he was vain enough to think 
that he was to be sole Counsel to show cause against the Rule, and 
was much elated by his good fortune, but that when Michaelmas 
Term came round, a Brief was delivered to him in Rex V. Baillie 
whereon he beheld with consternation 

You with, Mr. Bearcroft 
Mr. Peckham 
Mr. Murphy and 
Mr. Hargrave 

and that consequently he very reasonably despaired of being 
heard, or at all events of being listened to — coming after so many 
seniors— and gave himself no trouble to collect or to methodise the 
ideas upon the subject which had passed through his mind when he 
believed that the defence was to rest upon his sole shoulders. 
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Lord Campbell further indicates that, at a consultation, Bearcroft, 
Peckham and Murphy were for consenting to a compromise which 
had been proposed by the Prosecutors, that the Rule should he 
discharged, the Defendant paying all costs, but that Erskine remarked 

My advice, gentlemen, may savour more of my late profession than my 
present, but I am against compromising 

and that Captain Baillie hugged Erskine in his arms, exclaiming 

You are the man for me. 

On Monday the 23rd November, 1778, the Eule Nisi came on for 
argument before that celebrated Common Law Judge, Lord 
Mansfield, who, (as Mr. William Murray) had successively occupied 
the offices of Solicitor-General and Attorney General — holding the 
former for no less than 12 years — and Justices Willes and Ashhurst. 

Lord Campbell, in his " Lives of the Chief Justices ", alludes to 
Mr. William Murray's (Lord Mansfield's) tenure of the office of 
Solicitor-General as the longest and most brilliant then recorded in 
the annals of Westminster Hall, and points out that he closed it " by 
a service of lasting importance to the rights of Great Britain, 
upon which depends her greatness as a Maritime power" , and explains 
to us what happened in the following words : — 

The King of Prussia, backed by some neighbouring States, had sought 
to remodel the Law of Nations in a way that would have rendered Naval 
superiority in time of War of little avail — by asserting that Belligerents 
are not entitled rto seize upon the ocean the goods of Enemies 
in Neutral Ships ; by insisting that Contraband of War, the property of 
Neutrals, may be carried by them to Enemies ' Ports ; by denying the right 
of Belligerents, under any circumstances, to search the Vessels of Neutrals ; 
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and by attacking the legality and validity of all the Proceedings in the 
Courts of Admiralty of England for a condemnation of Neutral Ships or 
Goods by reason of an alleged violation of the duties of Neutrality. These 
pretensions were embodied in a Memorandum presented by M. Michell the 
Prussian Minister at the Court of St. James's. The masterly answer to 
it is signed by Sir George Lee Judge of the Prerogative Court, Dr. 
Paul the Advocate General, and Sir Dudley Ryder the Attorney 
General, as well as by Mr. Murray the Solicitor General ; but we know, 
from undoubted authority, that the composition of it was exclusively 
his (Mr. Murray's). Having been myself employed to write such 
papers, (Lord Campbell had himself while Liberal Member for Stafford 
held the office of Solicitor General) I may possibly be not unqualified 
to criticise it, and I must say that I peruse it with " a mixed sensation 
of admiration and despair". The distinctness, the precision, the 
soundness, the boldness, the caution, which characterise his 
propositions are beyond all praise ; and he fortifies them by unanswer- 
able arguments and authorities. Preserving diplomatic — nay even 
judicial calmness and dignity, — he does not leave a tatter of the new 
Neutral Code undemolished. THUS WITH IMPERISHABLE 
GRANITE HE LAID THE FOUNDATION ON WHICH THE 
ETERNAL PILLAR OF ENGL ANUS NAVAL GLORY HAS 
BEEN REARED. 

This performance particularly exerted the admiration of the 
President Montesquieu, (the brilliant author of " The Spirit of Laws ") 
who said it was " reponse sans replique". It is the great repertory to 
which our Advocates and Judges have had recourse when any part of these 
dangerous pretensions have been advanced. Sir William Scott (Lord 
Stoiuell) often quoted it, always spoke of it with reverence, and represented 
his own decisions, which are received with submission throughout the 
civilised world, as only an expansion of its principles ". 
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Lord Stowell's testimony to the brilliance of Mr. Murray's 
Despatch above referred to, is particularly striking and valuable in 
that he (as the Senior Judge in the Court of Admiralty) during 
the period of the Napoleonic Wars — wherein England, BY A 
RIGID ENFORCEMENT OF HER NAVAL SUPREMACY 
AND BELLIGERENT RIGHTS, not only rescued Prussia from 
perdition, but also assisted in the aggrandisement of the lattefs 
Empire — so handled Prize Court Law as to reduce it from the 
realms of chaos to those of order. 

I cannot resist the temptation of remarking here that the authors 
of the late "Declaration of London" might with advantage have 
studied Mr, William Murray's (Lord Mansfield's) Answer to the King 
of Prussia, and have taken it as their beacon in the course of their 
deliberations, since recent events have conclusively demonstrated 
the foresight and wisdom of the House of Lords in refusing to ratify 
that Declaration. 

At the period when the Trial with which we are now concerned 
took place, Lord Mansfield had been Chief Justice of the King's 
Bench for no less than 22 years, having been appointed in the year 
1756. 

An interesting, if not entirely flattering, description of him 
is given by Mr. Alexander Stephens (himself a member of 
the Bar) in his " Memoirs of John Home Tooke " — a noted thorn in 
the side of the Government from 1768 to 1803, and a personage whom 
we may encounter at a later stage in the course of our way through 
the various Fights for English Liberty — which description, though 
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in places harsh, appears to be an honest one and devoid of mahce, 
and I extract from it the following: — 



This nobleman (Lord Mansfield) was now (1775) in the decline of 
life, for more than sixty winters had shed their snows upon his head: 
but the roses and lilies had not yet forsook his cheeks ; and the lustre 
of his complexion was augmented by means of eyes that seemed to 
sparkle with genius. His person, if somewhat below the exact 
standard of beauty, was yet exquisitely formed; his motions were 
graceful ; his dress neat, becoming, and appropriate. He also possessed 
a voice replete with music in all its various modulations, and was 
environed with a certain appearance of dignity, that struck 
all beholders with awe and veneration. 

Born in Scotland, and educated at Oxford, he was indebted to a 
variety of fortunate circumstances for his rise ; and the munificent 
friendship of an English nobleman (Lord Foley) for the means 
of pursuing and adorning his profession. 

Certain incidental circumstances early in life, led to attachments 
of an equivocal and dangerous kind : an elder branch of the family 
acted as the confidential Secretary of the Grandson of James II ; and 
he himself was accused, in full Parliament, by a Peer of the Realm 
(Lord Ravensworth) of having drunk success to the Pretender on his 
bare knees. 

Notwithstanding this, by the chance-medley of fortune, while the 
one brother was proclaimed a rebel for his attachment to the Pretender, 
the other became Solicitor General to the legitimate Prince ; and in 
that capacity, after an eloquent philippic against Treason, readily 
obtained the condemnation of his cousin Lord Lovat, who, by turns, 
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and as it suited his interests, had fought either for or against the 
reigning Sovereign. 

Praised and flattered by one of the greatest poets of the age 
(Alexander Pope), he was ushered into the World under the most 
auspicious circumstances, while an alliance with a powerful family 
(that of the Earl of Winchelsea) gave him all that remained wanting to 
complete his career — influence, opportunity and connexions. 
Accordingly, his rise was rapid ; so that, having early in life attained 
the highest honours of his profession, he soon became the patron of 
those to whom he had been originally a client. 

As a politician, notwithstanding the supposed bias of early habits, 
he at first adhered to Pelham and the Whigs. On the accession of his 
present Majesty (George III) , he joined a party of a different descrip- 
tion (the King 's friends) : but, on several occasions, both spoke and 
voted against the Ministers. Once, and once only, his conduct as a Peer 
attained a high degree of popularity, and was justly entitled to the 
claim of patriotism ; for he opposed the two most shining characters 
of that day (Lords Chatham and Camden) in their unconstitutional 
attempt to support the suspending and dispensing prerogative of the 
Crown in respect of the Corn Laws, when they themselves were in power. 

As a Judge, his singular abilities, his almost unbounded knowledge, 
his sudden and seemingly intuitive anticipations, added a kind of 
prescience to his character that astonished all beholders, rendered him 
conspicuously eminent, and distinguished him from every great 
Magistrate of that day. On the other hand, those very qualities which 
constituted his chief excellence were not unaccompanied with others of 
a different kind; and even seemed necessarily to arise out of them. 
His talent for discernment occasionally rendered him too quick in his 
conclusions; that genius which at one time enabled him to unravel 
errors and detect falsehood, at another, made him rather hasty in his 
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decisions ; while a certain peremptory manner, acquired by the 
ascendancy of his character, seemed to constitute him a dictator on 
that bench, where he ought only to have exercised a limited and 
concurrent jurisdiction. 

The Lord Chief Justice (the Earl of Mansfield) was accused of leaning 
towards those in authority. It was not a Home and a Junius alone, 
who propagated these opinions. Sir John Willes (who it will be observed 
sat on the Bench with him at the hearing of the arguments on the Rule 
Nisi obtained against Captain Baillie) who afterwards presided in the 
Court of Common Pleas, many years before branded him as a Tory, a 
Jacobite and a stickler for arbitrary power. Mr. Justice Yates, one of 
the ablest and most uncorruptable men of that day, not only dissented 
from his notions of Law, but voluntarily left the Court of King's Bench 
on that very account. 

In respect of the doctrine of Libels, which may be fairly considered 
as the political part of Jurisprudence, he must be allowed to have 
misdirected Juries, as the Law now stands, and as it actually stood at 
that time, according to a great and distinguished authority (Lord 
Camden). The late Declaratory Act on that subject introduced by Mr. 
Fox (Fox's Libel Act) was drawn up for the express purpose of 
overturning his doctrines. Some other parts of his conduct were said to 
be equivocal in the extreme. It was he, who afforded the first example 
of a Judge altering a record at his own Chambers ; at another time, he 
objected to and removed a Juror by a sudden and hitherto 
unprecedented act of authority; and on a third occasion, he refused to 
execute the Common Law against the Secretary of a Foreign Minister, 
until forced by the spirited intervention of Mr. Attorney General 
Norton, and left in a minority on his Bench. 

His decisions, which are allowed to have not only been in general 
able, but uniformly just, when private individuals were the suitors, was 
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(bIc) once set aside for misdirection in point of Law. On another 
occasion, when the King's brother was a party, he appeared to 
lean towards the Crown; on a third — that of literary property-r-he 
seemed to shrink from the contest, for he did not rise in the House of 
Lords to defend his own Judgment against the reiterated attacks of 
Lord Camden. 

On the other hand, his character, in many particulars, stood 
deservedly high in the estimation of the public. While Attorney 
General, he gave up every doubtful point, because he would not com- 
promise the honour of the Crown. As a Judge, he extended the 
operation of the Common Law, so as to obtain relief for the subject 
in a variety of instances, without recurring (resorting) to the 
ruinous expedient of an application to a Court of Equity ; and, as a 
Commissioner of the Great Seal, he heard the Appeals in the House of 
Lords with unexampled assiduity and despatch ; thus rendering 
Justice, as it ought to be, both speedy and effectual, and preventing that 
misery, beggary and disgrace, attendant on accumulated causes and 
protracted litigation. Nor ought it to be forgotten that to him we are 
indebted for a new and important Code (The Lex Mercatoria), ably 
conceived, methodised and digested, which, on account of its wisdom 
and utility, entitles him to the gratitude of a commerical nation. 

This nobleman, who had been rendered in some measure odious 
by repeated attacks on the part of Lord Chatham, and two pamphlets by 
Lord Camden and Mr. Dunning (afterwards Lord Ashburton), all 
accusatory as to a political bias, at length became irritated and 
proceeded further in vindication of the supposed outrages against his 
character than any of his predecessors had ventured subsequently 
to the Revolution. Accordingly, in the case of " A Letter on Libels 
and Warrants", in which his own conduct as a Judge was impeached, 
he revived an obsolete mode of construing this into a Contempt of Court, 
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so as to enable him to decide in his own case without the intervention 
of a Jury. In this, however, he was foiled, and thus, for a time, laid 
himself open to the imputation of inclining to restore the practice of the 
Star Chamber, without either power or resolution sufficient to enforce it. 

In a later Volume I shall probably have occasion to make 
considerable reference to Lord Mansfield, as he formed no incon- 
siderable figure in a period when more than one Fight for English 
Liberty engaged the attention of the Nation, but for the present we 
must turn our attention directly upon the subject matter of this 
Volume. 

The Trial commenced with the reading of the joint affidavit of 
James Stuart, Thomas Hicks and the Rev. John Cooke (three of the 
Directors of the Hospital), with the affidavit of the Defendant 
Captain Baillie in answer ; then the separate affiavit of James Stuart, 
as surveyor, was also read, and the reading of the affidavit of Robert 
Mylne (clerk of the Works) had been commenced, when the Court 
enquired whether all the Complainants went through what had been 
stated in the regard to themselves, and, on being answered in the 
affirmative, desired Mr. Bearcroft (Captain Baillie's Senior Counsel) 
to proceed to shew cause against the Rule, and to reserve the reading 
of the further affidavits till such time as it had been ascertained 
■whether it was necessary to read them. 

Mr, Bearcroft then, in a somewhat ponderous speech, proceeded 
to perform the task alloted to him, pointing out that the Prosecutors 
^were obviously actuated by feelings of malice and a desire to oppress 
Captain Baillie, since they had filed separate affidavits by the same 
persons in respect of identical matter contained in the same book, 
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and had deliberately chosen to file six Informations, though the 
Solicitor General had, on their behalf, deemed it essential to his 
chances of success to consolidate the same into one Rule. 

He then remarked, that he had little doubt that the Court would 
soon come to believe that the book complained of as a libel was so far 
from deserving that name that it told a tale to the public which it 
was only right that the public should be acquainted with, and that 
it was a merit in Captain Baillie to have proceeded in all the 
circumstances that had been printed in the book, and in fact 
reflected great credit and honour upon him. 

He next explained to the Court the circumstances and offices 
connected with the administration of the Hospital, and the duties 
of the several officers in that relation, and thus reached the kernel 
of the case by adroitly leading up to the position, character and 
duties of his client, from which it appeared that Captain Baillie had 
come into the Hospital in 1761, having been disabled in his country's 
service, and had succeeded to the office of Lieutenant Governor some 
five years prior to the Trial. 

He then pointed out that the Prosecutors, so far from challeng- 
ing the book as a whole, had picked out between 50 and 60 pieces of 
paragraphs, bits of sentences, half lines and independent expressions, 
and had endeavoured to draw a general conclusion therefrom, so as 
to avoid an issue on the real merits of the charges contained in the 
book, and, instead, shelter themselves under the general expression 
" so far as they tend to criminate us, they are all false ", and by thus 
placing the Court upon a false scent, escape the dangers which were 
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like to beset them if they attempted to discharge the real duty which 
lay upon them, viz. that of denying the truth of the particular 
charges, for although, in Criminal Prosecutions, \he Maxim "The 
greater the truth the greater the Libel " holds sway, its application 
is wholly destroyed if the ventilation of the charges constituting 
the alleged Libel be in the Public Interest, and, in this particular 
case, the charges, if true, must have been made for the Public 
Benefit. 

He followed this up by expatiating upon Captian Baillie's record 
in the Navy — shewing that he had obtained his advancement by 
m.erit, and not by interest or influence — and by enlarging upon the 
gross nature of the abuses to which Captain Baillie had called 
attention, as shewing venality of the deepest dye in those who had 
committed and suffered them, and then demonstrated how Captain 
Baillie had been driven, in the public interest, to take such steps as 
he had taken in publishing the book complained of. 

After this, he made reference to the affidavits and certain of the 
charges made against Captain Baillie by the Prosecutors, and turned 
the tables upon the latter by shewing how the Directors (certain of 
■whom were the Prosecutors) took fees for their attendance as 
Directors on the affairs of the Hospital under circumstances which 
were far from redounding to their credit. 

Next, he referred to a variety of incidents connected with the 
Hospital — making particular reference to the fact of a Steward 
named Ellis having been discovered to be deficient in his accounts 
to the extent of £3,550, and yet having been allowed to lurk about 
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the office a considerable time without prosecution or any method 
taken to obtain the money till he finally absconded, whereupon all 
further enquiry was dropped. 

The last mentioned incident formed a fitting prelude for the 
introduction by Mr. Bearcroft of the subject of the vices of 
the Contracting Butcher — whose victims were certainly not likely 
to expand as the result of such meat as that wherewith he supplied 
them, since it proved to be of a very inferior kind, and putrid 
to boot, though the contract was for a supply of the best meat and 
the best prices were paid thereunder. The Butcher's name was 
Mellish — History does not record whether or not his initials included 
an " S " in immediate proximity to his surname !, but it seems that 
he was twice prosecuted — a fact which implies that the meat was 
not the only "rotten" part of the matters connected with his 
regime. 

Among other complaints instanced by Mr. Bearcroft as forming 
part of those evidenced in the charges set forth in Captain Baillie's 
book, was one which alleged that of a charge of £1,000 made for 
cleaning pictures to the order of the Directors, £150 only could be 
vouched for as having been in fact expended on picture cleaning; and 
it seems from Mr. Bearcroft's account, that it was the scandal 
connected with this matter that led to the appointment of a so called 
Committee of Inquiry, the members whereof, however, — though 
appointed to hold "a fair and regular inquiry into the truth of the 
charges made by Captain Baillie " — seem to have concentrated their 
efforts on an endeavour to discover some charge (whether well or ill 
founded) which could be utilised to eject Captain Baillie from his 
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office in the Hospital—a matter which it was no doubt anticipated 
by Lord Sandwich would prove a comparatively simple one, as, 
in authorising the Inquiry, he desired Captain Baillie to name seven 
members of the Hospital Directorate (against which body Captain 
Baillie's complaints were both directly and indirectly charged) to be 
members thereof, and, upon his refusal to do this, himself nominated 
seven such, WHO WERE OBVIOUSLY IN EQUALLY BAD 
CASE WITH HIMSELF IN THE MA TTER. 

Small wonder was it therefore that in the course of this 
monstrous travesty of an Inquiry, such a Gilbertian incident as the 
following should have occurred and have been referred to by Mr. 
Bearcroft in the course of his address to the Court 

Sir (said a worthy of tha name of Barker — by avocation the master 
of a collier — who was one of the members of the Committee of Inquiry, 
to Captain Baillie) what do you mean by charging such people as the 
Directors? THEIR HAVING DONE A THING IS PROOF 
ENOUGH THEY HAVE DONE RIGHT AND PROPER, AND 
THERE IS NO GROUND TO IMPEACH THE CONDUCT OF 
SUCH GENTLEMEN AS THEY ARE, and I will not suffer it. 

nor, in such circumstances, is it to be considered astounding that 
the business of the Inquiry was almost immediately afterwards 
terminated, and that Captain Baillie was turned out and informed 
the Committee would sit but one day further, and that only to 
make a report to the Admiralty — upon which Report Captain Baillie 
was suspended from office, and his pay and emoluments stopped, 
though he was never allowed to see the Report, and was refused a 
copy of it. 
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Mr. Bearcroft, having animadverted upon the foregoing, remarked 

Upon the whole, my Lord, I contend this is not a Libel ; that 
Captain Baillie, in printing the Case, has done no more than his duty, 
and that duty, as I conceive, with decency, and there is not the least 
foundation for this application. 

******** 

Upon all the circumstances of this case, can there be a doubt 
this Rule will be discharged ? I am very earnest in hoping that it will 
be discharged with costs ; if not, the complainants will have succeeded 
in the only object of their application. I have no conception your 
Lordship will make the Rule absolute ; for if half a dozen are to join 
their own purses, and the purse of the Hospital is to be joined with 
them, in this case they cannot but prevail in this prosecution, to the 
entire ruin of Captain Baillie ; their affidavits requiring such answers 
as made the business spread out to a most enormous size : Captain 
Baillie is therefore obliged to give answers to particular charges, 
unnecessary as they are, and it has cost him not less than three or 
four hundred pounds upon this occasion. 

I conceive therefore, the Court will, for the obvious reasons I have 
already stated, be of opinion, this Rule ought to be discharged, and 
discharged with costs. 

I should have taken up a great deal more time in proportion to 
what I have done, if I had stated all the particulars of the affidavits. 
This is the general outline of the case ; and when our affidavits are 
read, I daresay your Lordships will find the case much stronger than 
I have stated it ; and I trust, your Lordships will, as justice cannot be 
done without it, discharge the Rule with costs. 

In answer to the Court, Mr. Bearcroft intimated that the 
Committee who had purported to make inquiry into Captain Baillie's 
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complaints, was appointed by a general Court of the Governors of 
the Hospital, consisting of about seventeen of those officers, and that, 
of these, twelve or fourteen were Directors, and that the Committee 
of Inquiry was nominated by Lord Sandwich from those very 
Directors — so that, in taking that part in the Inquiry, these 
gentlemen were in effect sitting in judgment upon their own 
conduct, and acting as loaded dice for Lord Sandwich — forsooth a 
pretty state of affairs ! 

Lord Mansfield then indicated that he gathered that the further 
affidavits filed on behalf of Captain Baillie were of the same tendency 
as that made by Captain Baillie himself; to which reply was made 
that they were all very material, but Lord Mansfield answered 

They can be read, when you have stated them (i.e. the effect of 
them) and shewn the materiality of them : I shall know better how to 
attend to them, when I see the use you make of them. 

and, in response to a further request by Captain Baillie's Counsel 
that they should be read, Lord Mansfield remarked 

I take it from the Defendant's affidavit, that the others join with 
him in verifying the facts, and concur with him as to the behaviour 
of the Committee of Inquiry ; and, when it comes to be more material 
to be precise and exact, they shall be read ; * * * 

***** we may stay till the last day of 

term (Michaelmas term had only just begun) if we are to read them all. 

Mr. Peckham — the next in order of seniority of Captain Baillie's 
Counsel — then addressed the Court, and elaborated the arguments 
developed by Mr, Bearcroft. 
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It is, I think, unnecessary to set out any portion of his speech, 
except his concluding words 

My Lord, it is so dark, it is impossible for me to recur (refer) to my 
notes, to state many things which ought to be stated. 



for it was the factor whereof he complained that gave Erskine his 
chance, as is evidenced by Lord Campbell in his "Lives of the 
Chancellors", where he says 

Lord Mansfield, supposing that all the Defendant's Counsel had " 
been heard, said "We will go on with this case to-morrow morning". 
If the hearing had then proceeded (i.e. without adjournment), Erskine 
would not have done more than say a few words as a matter of form, 
and he might long have remained unknown. 

When the Judges took their seats on the bench next day, the Court 
was crowded in all parts, from the political aspect which the prosecu- 
tion had assumed. Tne expectation was that the Solicitor General 
would immediately proceed to support his Eule, and would have no 
great difficulty in making it absolute — but there rose from the back 
row a young gentleman whose name, as well as whose face, was 
unknown to almost all present, and who in a collected, firm but sweet, 
modest and conciliating tone thus began 

My Lord, I am likewise of Counsel for the author of this 
supposed libel : and, if the matter for consideration had been merely 
a question of private wrong, in which the interests of Society were 
no farther concerned than in the protecting of the innocent, I 
should have thought myself well justified, after the very able 
defence made by the learned gentlemen who have spoken before 
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me, in sparing your Lordship, already fatigued with the subject, 
and in leaving my client to the Prosecutors ' Counsel and judgment 
of the Court. 

But upon an occasion of this serious and dangerous complexion, 
when a British subject is brought before a Court of Justice only for 
having ventured to attack abuses, which owe their continuance to the 
danger of attacking them; when, without any motives but benevolence, 
justice and public spirit, he has ventured to attack them though supported 
by power, and in that department too where it was the duty of his office 
to detect and expose them ; I cannot relinquish the high privilege of 
defending such a character; I will not give up even my small share 
of the honour of repelling and of exposing so odious a prosecution. 

As Lord Campbell's account of Erskine's famous speech is 
somewhat curtailed, and, as I consider that very much more of the 
speech than Lord Campbell sets out should be here dealt with, I now 
turn to the speech itself as detailed in that well-known work of 
indeed National importance, generally referred to under the title 
" Howell's State Trials", and consisting of 33 small folio Volumes, 
( 34 with the Index) whereof the first 10 are described as " Cobbett's 
Complete Collection of State Trials and Proceedings for High 
Treason and other Crimes and Misdemeanours from the earliest period 
(1163) to the present time (1685)", and the remainder (from 1685 to 
1826) under a similar description " with Notes and other Illustra- 
tions " compiled by T. B. Howell Esq. F.R.S., F.S.A."— concerning 
which it may be of interest that I should add that (according to Mr. 
Hargrave's Preface to the fourth edition of the State Trials in 10 Folio 
Volumes printed in 1775) "the first edition of the State Trials came 
out in the year 1719, and was comprised in four Folio Volumes, 
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commencing with the Trial of William Thorpe for Heresy in the 8th 
year of the reign of Henry IV, and ending with that of Dr. Sacheverell 
in the latter end of Queen Anne's reign ". Hargrave supplements 
the foregoing, by remarking, 

The name of the gentleman who prepared this edition is omitted, but 

in 1720 the same person published an abridgment of the work with some 

additional Trials in 8 Volumes Octavo, under the title of " Trials for 

High Treason and other Crimes"; and in 1738 he published a "Critical 

Review of the State Trials" in one Volume Folio, which, though it 

includes a kind of abridgment, is quite a different work from the former; 

and from the title to this last book it appears that Mr. Salmon was the 

first editor of the State Trials at large * * * 

******* 

and, from the continuation of Mr. Hargrave's above mentioned 

Preface, it appears that a second edition of State Trials was published 

in 1730, by which time its size had increased to 6 Volumes folio, and 

that a third edition of similar size made its appearance in 1742, being 

followed in 1776 by two further volumes; while Mr. Hargrave 

(after publishing the edition of 1775, wherewith his above mentioned 

Preface is concerned) brought out a supplemental volume in the year 

1781 — Mr. Howell's publication being a continuation from the last 

mentioned date down to the year 1826. 

According to Mr. Howell's work above referred to, Erskine, 
after making the remarks already set out, continued as follows 

No man, my Lord, respects more than I do the authority of the 
Laws, and I trust I shall not let fall a single word to weaken the 
ground I mean to tread, by advancing propositions which shall oppose 
or even evade the strictest rules laid down by the Court in questions 
of this nature. 
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Indeed, it would be unnecessary as it would be indecent ; it will be 
sufficient for me to call your Lordships' attention to the marked and 
striking difference between the writing before you, and I may venture 
to say every other that has been the subject of argument on a Rule for 
a Criminal Information. 

The writings or publications which have been brought before 
this Court or before Grand Juries, as libels on individuals, have been 
attacks on the characters of private men, by writers stimulated 
sometimes by resentment, sometimes, perhaps, by a mistaken zeal ; or 
they have been severe and unfounded strictures on the characters of 
public men, proceeding from officious persons taking upon themselves 
the censorial office, without Temperance or due information, and 
without any call of duty to examine into the particular department of 
which they choose to become the voluntary guardians : a guardianship 
which they generally content themselves with holding in a newspaper 
for two or three posts, and then, with a generosity which shines on all 
mankind alike, correct every department of State, and find at the end 
of their lucubrations, that they themselves are the only honest men in 
the community. When writers of this description suffer, however we 
maybe sorry for their misdirected zeal, it is impossible to argue against 
the law that censures them. 

But I beseech your Lordships to compare these men and their 
works, with my client and the publication before the Court. Who is he ? 
What is his duty ? What has he written f To whom has he written f And 
what motive induced him to write ? 

He is Lieutenant Governor of Greenwich Hospital, a palace built 
for the reception of aged and disabled men who have maintained the 
Empire of England on the Seas, and into the offices and emoluments of 
which, by the express words of the Charter, as well as by the evident 
spirit of the institution, no Landmen are to be admitted. 
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HIS DUTY — in the treble capacity of Lieutenant Governor, 
Director, and a General Governor, is, in conjunction with others, to 
watch over the internal economy of this sacred charity, to see that the 
setting days of these brave and godlike men are spent in comfort and 
peace, and that the ample revenues, appropriated by this generous, 
nation to their support, are not perverted and misapplied. 

HE HAS WEITTEN, that this benevolent politic Institution has. 
degenerated from the system established by its wise and munificent 
founders ; that its Governors consist indeed of a great number of 
illustrious names and revered characters, but whose different labours 
and distinctions in the most important oflBces of civil life rendered 
a deputation indispensably necessary for the ordinary government 
of the Hospital ; that the diflBculty of convening this splendid 
corporation had gradually brought the management of its 
affairs more particularly under the direction of the Admiralty r 
that a new Charter has been surreptitiously obtained, in repugnance 
to the original institution, which enlarges and confirms that dependence; 
that the present First Lord of the Admiralty — Lord Sandwich — (who, 
for reasons sufficiently obvious, does not appear publicly in this 
prosecution) has, to serve the base and worthless purposes of corruption, 
introduced his prostituted freeholders of Huntingdon in places destined 
for the honest freeholders of the seas ; that these men (among whom 
are the Prosecutors) are not only Landmen, in defiance of the Charter, 
and wholly dependent on the Admiralty in their views and situations, 
but, to the reproach of all order and government, are to act as Directors 
and officers of Greenwich, while they themselves hold the very sub- 
ordinate offices, the control of which is the object of that direction ; 
and inferring from thence (as a general proposition) that men in such, 
situations cannot, as human nature is constituted, act with that freedom 
and singleness which their duty requires, he justly attributes to these 
causes the grievances which his gallant brethren actually suffer, and 
which are the generous subject of his complaint. 
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He has written this, my Lord, not to the public at large, which has 
no jurisdiction to reform the abuses he complains of, but to those only 
whose express duty it is to hear and correct them, and I trust they will 
be solemnly heard and corrected. He has not published, but only 
distributed his book among the Governors, to produce inquiry and not 
to calumniate. 

* 

THE MOTIVE WHICH INDUCED HIM TO WRITE, and to 
which I shall by and by claim the more particular attention of the 
Court, was to produce reformation ; a reformation which it was his 
most pointed duty to attempt, which he had laboured with the most 
indefatigable zeal to accomplish, and against which every other 
channel was blocked up. 

My Lord, I will point to the proof of all this ; I will show your 
Lordship that it was his duty to investigate; that the abuses he has 
investigated do really exist and arise from the ascribed causes ; that he 
has presented them to a competent jurisdiction, and not to the public ; 
and that he was under the indispensable necessity of taking the step he 
has done to save Greenwich Hospital from ruin. 

Your Lordships will observe, by this sub-division, that I do not 
wish to form a specious desultory defence ; because, feeling that every 
link of such subdivision will in the investigation produce both Law and 
Fact in my favour, I have spread the subject open before the eye of the 
Court, and invite the strictest scrutiny. Your Lordships will likewise 
observe by this arrangement, that I mean to confine myself to the 
general lines of his defence: the various affidavits have already been so 
ably and judiciously commented on by my learned leaders, to whom I 
am sure Captain Baillie must ever feel himself under the highest 
obligations, that my duty has become narrowed to the province of 
throwing his defence within the closest compass, that it may leave a 
distinct and decided impression. 
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He then enlarged upon what he had already urged as to its 
being Captain Baillie's duty to write as he had done, and showed 
that the Admiralty had cognisance of abuses previously existing in 
regard to the Hospital, and then proceeded 

Secondly, my Lord, the abuses that he has investigated do in truth 
exist and arise from the ascribed causes. 

And, at the word " truth", I must pause a little to consider how far 
it is a defence on a Rule of this kind, and what evidence of the falsehood 
of the supposed Libel the Court expects from Prosecutors, before it wilL 
allow the Information to be filed, even where no affidavits are produced 
by the Defendant in his exculpation. 

That a libel upon an individual is not the less so for being true I do- 
not, under certain restrictions, deny to be the Law ; nor is it necessary 
for me to deny it, because this is not a complaint in the ordinary- 
course of Law, but an application to the Court to exert an eccentric, 
extraordinary, voluntary jurisdiction, beyond the ordinary course of justice ^ 
a jurisdiction, which I am authorised from the best authonty to say, 
this Court will not exercise, unless the Prosecutors come pure and 
unpolluted; — denying upon oath the truth of every word and sentence 
which they complain of as injurious : for although, in common cases, the 
matter may be not the less libellous because true, yet the Court will 
not interfere by Information for guilty or even equivocal characters, 
but will leave them to its ordinary process. If the Court does not see 
palpable Malice and Falsehood on the part of the Defendant, and clear 
innocence on the part of the Prosecutor, it will not stir; it will say, 
" This may be a Libel ; — this may deserve punishment ; — ^but go to a 
Grand Jury, or bring your actions ; all men are equally entitled to the 
protection of the Laws, but all men are not equally entitled to an 
extraordinary interposition and protection, beyond the common 
distributive forms of Justice ". 
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This is the true constitutional doctrine of Informations, and made 
a strong impression upon me, when delivered by your Lordship in this 
Court ; the occasion which produced it was of little consequence, but 
the principle was important. It was an Information moved for by 
General Plasto against the printer of the Westminster Gazette for a 
libel published in his paper, charging that gentleman, among other 
things, with having been tried at the Old Bailey for a felony. The 
Prosecutor's affidavit denied the charges generally as foul, scandalous 
and false ; but did not traverse the aspersion I have just mentioned as 
a substantive fact ; apon which your Lordship told the Counsel (Mr. 
Dunning), who was too learned to argue against the objection, that the 
affidavit was defective in that particular, and should be amended before 
the Court would even grant a Rule to shew cause ( i. e. before the 
Court would even proceed to consider whether the preliminary essen- 
tials regarding the application were in order): for although such 
general denial would be sufficient w-here the libellous matter consisted 
of scurrility, insinuation and general abuse, which is no otherwise 
traversable than by innuendoes of the import of the scandal, and 
a denial of the truth of it, yet that when a libel consisted of direct and 
positive facts as charges, the Court required SUBSTANTIVE 
traverses of such facts in the affidavit, before it would interpose to take 
the matter from the cognizance of a Grand Jury. 

This is the Law of Informations, and by this touchstone I will 
try the Prosecutors' affidavits, to show that they will fall of themselves, 
even without that body of evidence with which I can in a moment 
overwhelm them. 

If the Defendant be guilty of any crime at all, it is for writing 
this book : and the conclusion of his guilt or innocence must conse- 
quently depend on the scope and design of it, the general truth of it, 
and the necessity for writing it ; and this conclusion can no otherwise 
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be drawn, than by taking the whole of it together. Your Lordships 
will not shut your eyes, as these Prosecutors expect, to the design and 
general truth of the book, and go entirely upon the insulated passages, 
culled out, and set heads and points in their wretched affidavits, 
without context, or even an attempt to unriddle or explain their sense 
or bearing on the subject ; for, my Lord, they have altogether omitted 
to traverse the scandalous facts themselves, and have only laid hold of 
those v/arm animadversions, which the recital of them naturally 
produced in the mind of an honest, zealous man, and which, besides, 
are in many places only conclusions drawn from facts as general 
propositions, and not aspersions on them as individuals. And where 
the facts do come home to them ^^S" CHAB0E8, not one of them is denied 
by the Prosecutors. I assert, my Lord, that in the Directors' whole affidavit 
(which I have read repeatedly, and with the greatest attention) there 
is not any one fact mentioned by the Defendant which is substantially 
denied; and even when five or six strong and pointed charges are 
tacked to each other to avoid meeting naked truth in the teeth, they 
are not even contradicted by the lump, but a general innuendo is 
pinned to them all; — a mere illusory averment, that the facts 
mean to criminate them, and that they are not criminal : B UT THE 
FACTS THEMSELVES REMAIN UNATTEMPTED AND 
UNTOUCHED. 

Thus, my Lord, after reciting in their affidavits the charge of their 
shameful misconduct in renewing the contract with the Huntingdon 
butchers, who had just compounded the penalties incurred by the 
breach of a former contract, and in that breach of contract, the breach 
of every principle of humanity, as well as of honesty ; — and the charge 
of putting improper objects of charity into the Hospital, while the 
families of poor Pensioners were excluded and starving; — and of 
screening delinquents from inquiry and punishment in a pointed and 
particular instance, and therefore traversable as a substantive fact ; yefc 
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not only there is no such traverse, but, though all these matters are 
huddled together in a mass, there is not even a general denial, but one 
loose innuendo that the facts in the publication are stated with an 
intention of criminating the Prosecutors, and that, as far as they tend to 
criminate them they are false. 

Will this meet the doctrine laid down by your Lordship in the case 
of General Plasto ? Who can tell what they mean by criminality? 
Perhaps they think neglect of duty not criminal; perhaps they think 
corrupt servility to a patron not criminal; and that if they do not 
actively promote abuses, the winking at them is not criminal. But 
I appeal to the Court, whether the Directors' whole affidavit is not a 
cautious composition to avoid downright perjury, and yet a glaring 
absurdity on the face of it, for, since the facts are not traversed, the 
Court must intend them to exist (i.e. treat them as existing) ; and, if 
they do exist, they cannot but be criminal. The very existence of such 
abuses in itself criminates those whose offices are to prevent them from 
existing. Under the shelter of such qualifications of guilt, no man in 
trust could ever be criminated. 

After adding further remarks to the same end, Erskine (who 
had been naming the various persons who he contended were chiefly- 
responsible for the state of affairs to which Captain Baillie's 
complaints had been addressed) suddenly noticed that one whom he 
had not named, viz. the Rev. John Cooke, was apparently evincing 
interest in the fact that he had escaped mention ; whereupon, with 
fine courage — only exceeded by that which he shewed at a later stage 
in attacking Lord Sandwich, — Erskine overwhelmed him to annihila- 
tion in these words 

In this enumeraton of delinquents, the Eev. Mr. Cooke looks round, 
as if he thought I had forgotten him. He is mistaken ; — I well remem- 
bered him ; but his infamy is worn threadbare : Mr. Murphy (another 
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of Captain Baillie's Counsel) has already treated him with that ridicule 
which his folly, and Mr, Peckham with that invective which his 
wickedness, deserves. / shall therefore forbear to taint the ear of the 
Court further with his name ; — a name which would bring dishonour upon 
his country and its religion, if human nature were not happily compelled to 
bear the greater part of the disgrace, and to share it amongst mankind. 

The feelings of the Rev. John Cooke as he listened to this 
masterly declamation of the depth of his iniquity and the level of 
degradation to which his own deliberate conduct had brought him, 
are perhaps better imagined than described. How he must have 
writhed in his seat, as he recognised (and he could surely have 
hardly helped doing so) that his "cloth", so far from affording him 
protection, did but add to the shame which enveloped alike his 
actions and his reputation, and, as such shreds of the latter as might 
previously have remained were thus ruthlessly torn from him. 

Continuing his speech, Erskine dealt with the subject matter 
whereof the alleged Libel consisted — pointing out that it was not 
only not printed for sale, but was also circulated only in the proper 
channel, and not among the people at large, and therefore must be 
dealt with as a presentation of grievances before a competent 
tribunal, to wit, those concerned with the administration of the 
affairs of the Hospital. 

He next directed his attention to the motives which induced the 
Defendant to write as he had done, and remarked 

The government of Greenwich Hospital is divided into three 
departments : the Council ; the Directors ; and the General Governors : 
The Defendant is a member of every one of these, and therefore his 
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duty is universal. The Council consists of the officers whose duty it is 
to regulate the internal economy and discipline of the house, — the 
Hospital being as it were a large Man-of-War, and the Council its 
Commanders ; and therefore, these men, even by the present mutilated 
Charter, ought all to be Seamen, whose duty is merely to concern them- 
selves with the appropriation of the revenue, in contracting for and 
superintending supplies, and in keeping up the structure of the Hospital ; 
and lastly, the General Court of Governors, consisting of almost every 
man in the Kingdom with a sounding name of office — a mere nullity, 
on the members of which no blame of neglect can possibly be laid, for 
the Hospital might as well have been placed under the tuition of the 
fixed stars, as under so many illustrious persons in different and distant 
departments. From the Council, therefore, appeals and complaints 
formerly lay at the Admiralty — the Directors having quite a separate 
duty; and, as I have shown the Court, the Admiralty encouraged 
complaints of abuses and redressed them. But, since the administration 
of the present First Lord (Lord Sandwich), the face of things has 
changed. I trust it will be observed that I do not go out of the affidavit 
to calumniate : my respect for the Court would prevent me, though my 
respect for the said First Lord might not. But the very foundation of 
my client's defence depending on this matter, I must take the liberty to 
point it out to the Court. 

The Admiralty having placed several Landmen in the offices that 
form the Council, a majority is often artificially secured there ; 
and, when abuses are too flagrant to be passed over in the face 
of day, they carry their appeal to the Directors, instead of to 
the Admiralty, where, from the very nature of man in a much 
more perfect state than the Prosecutors, they are sure to be 
rejected or slurred over, because these acting Directors themselves 
are not only under the same influence with the complainants, but the 
subjects of the appeals are most frequently the fruits of their cmn 
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active delinquencies, or at least the consequence of their own neglects. 
By this manoeuvre the Admiralty is secured from hearing complaints ; 
and the First Lord, when any comes as formerly from an individual, 
answers with a perfect composure of muscle, that it is coram nan 
judice, — it does not come through the Directors. The Defendant 
positively swears this to be true ; he declares that, in the course of 
the meetings of the Council, and of appeals to Directors, he has been 
not only uniformly overruled, but insulted as a Governor in the 
execution of this duty ; and the truth of the abuses which have been the 
subject of these appeals, as well as the insults I have mentioned, are 
proved by whole volumes of affidavits filed in Court, notwithstanding' 
the numbers who have been deterred by persecution from standing forth as 
witnesses. 

The Defendant also himself solemnly swears this to be true. He 
swears that his heart was big with the distresses of his brave brethren, and 
that his conscience called on him to give them Vent ; — that he often 
complained ; that he repeatedly wrote to, and waited on Lord Sandwich, 
without any effect, or prospect of effect ; and that at last, wearied with 
fruitless exertions, and disgusted with the insolence of corruption in 
the Hospital, which hates him for his honesty, he applied to be sent, 
with all his wounds and infirmities, upon actual (active) service again. 
The answer he received is worthy of observation ; the First Lord told 
him in derision that it would be the same thing everywhere else ; — that 
he would see the same abuses in a ship ; and I do in my conscience believe 
he spoke the truth, AS FAR AS DEPENDED ON HIMSELF. 

What then was the Defendant to do under the treble capacity of 
Lieutenant Governor, of Director, and of General Governor of the 
Hospital ? My Lord, there was no alternative hut to prepare, as he did, 
the Statement of the abuses for the other Governors, or to sit silent 
and let them continue. Had he chosen the last, he might have been 
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caressed by the Prosecutors, and still have continued the first inhabitant 
of a palace, with an easy independent fortune. But he preferred the 
dictates of honour, and fulfilled them at the expense of being discarded 
after forty years' gallant service, covered with wounds, and verging to 
old age. But he respected the Laws while he fulfilled his duty ; his 
object was reformation, not reproach: he preferred a complaint and 
stimulated a regular inquiry, but suspended the punishment of public 
shame till the guilt should be made manifest by a trial. He did not 
therefore publish, as their affidavits falsely assert, but only preferred a 
complaint by distribution of copies to the Governors, which I have shewn 
the Court, by the authority of a solemn legal decision, is not 
a Libel. 

Such my Lords, is the case. The Defendant, not a disappointed 
malicious informer prying into official abuses because without office 
himself, but himself a man in office ; not troublesomely inquisitive with 
other men's departments, but conscientiously correcting his own ; doing it 
pursuant to the rules of Law, and, what heightens the character, doing it 
at the risk of his office, from which the effrontery of power has already 
suspended him without proof of his guilt ; a conduct not only unjust and 
illiberal, but highly disrespectful to this Court, whose Judges sit in the 
double capacity of ministers of the Law, and Governors of this sacred and 
abused institution. Indeed Lord Sandwich has, in my mind, acted such a 
part ****** 

Here, (says the Report contained in the State Trials previously 
referred to) Lord Mansfield, observing the Counsel heated with his 
subject and growing personal on the First Lord of the Admiralty, 
told him that Lord Sandwich was not before the Court — to which 
Erskine, with a fervour, more worthy of him, if possible, than that 
wherewith he denounced the Rev. John Cooke, replied 
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/ know that he is not formally before the Court, but, for that very 
reason, I WILL BRING HIM BEFORE THE COURT; he has 
placed these men (the Rev. John Cooke and his assistant bullies) in the 
front of the battle, in hopes to escape under their shelter, but I will not join 
in battle with them ; their vices, though screwed up to the highest pitch of 
human depravity, are not of dignity enough to vindicate the combat with ME. 
I will drag HIM to light who is the dark mover behind this scene of iniquity ; 
I assert, that the Earl of Sandwich has but one road to escape out of this 
business without pollution and disgrace : and that is, by publicly disavowing 
the acts of the Prosecutors, and restoring Captain Baillie to his command. 
If he does this, then his offence will be no more than the too common one of 
having suffered his own PERSONAL INTEREST to prevail over his 
public duty, in placing his voters in the Hospital. But if, on the contrary, 
he continues to protect the Prosecutors, in spite of the evidence of their guilt, 
which has excited the abhorrence of the numerous audience that crowd 
this Court : IF HE KEEPS THIS INJURED MAN SUSPENDED, 
OR DARES TO TURN THAT SUSPENSION INTO A 
REMOVAL, I SHALL THEN NOT SCRUPLE TO DECLARE 
HIM AN ACCOMPLICE IN THEIR GUILT, A SHAMELESS 
OPPRESSOR, A DISGRACE TO HIS RANK, AND A 
TRAITOR TO HIS TRUST. But, as I should be very sorry that the 
fortune of my brave and honourable friend should depend either upon the 
exercise of Lord Sandwich's virtues, or the influence of his fears, I do 
most earnestly entreat the Court to mark the malignant object of this prose- 
cution, and to defeat it : I beseech you, my Lords, to consider that even by 
discharging this Rule, and with costs, the Defendant is neither protected 
nor restored. I trust, therefore, your Lordships will not rest satisfied with 
fulfilling your Judicial duty, but, as the strongest evidence of foul abuses 
has, by accident, come collaterally before you, that you will protect a brave 
and public- spirited officer from the persecution this writing has brought up- 
on him, and not suffer so dreadful an example to go abroad into the world, 
as the ruin of an upright man for having faithfully discharged his duty^ 
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My Lords, this matter is of the last importance. I speak NOT AS 
AN ADVOCATE ALONE— I speak to you ASA MAN— as a member 
of a State, whose very existence depends upon her NA VAL STRENGTH. 
If a misgovernment were to fall upon Chelsea Hospital, to the ruin and 
discouragement of our Army, it would be no doubt to be lamented, yet I 
should not think it fatal ; but if our fleets are to be crippled by the baneful 
influence of elections, WE ARE LOST INDEED I If the seaman, who, 
while he exposes his body to fatigues and dangers, looking forward to 
Greenwich as an asylum for infirmity and old age, sees the gates of it 
blocked up by corruption, and hears the riot and mirth of luxurious 
Landmen drowning the groans and complaints of the wounded, helpless 
companions of his glory, he will tempt the seas no more ; the Admiralty 
may press HIS BODY indeed, at the expense of humanity and the 
constitution, but they cannot press HIS MIND — they cannot press the 
heroic ardour of a British sailor; and, instead of a fleet to carry terror all 
round the globe, the Admiralty may not much longer be able to amuse us 
with even the peaceable unsubstantial pageant of a review. 

FINE AND IMPRISONMENT!— The man deserves a PALACE 
instead of a PRISON, who prevents the palace, built by the public bounty 
of his country, from being converted into a dungeon, and who sacrifices his 
own security to the interests of humanity and virtue. 

And now, my Lord, (these words being addressed to Lord Man sfield 
as the senior Judge on the Bench) I have done, but not without 
thanking your Lordship for the very indulgent attention I have 
received, though in so late a stage of this business, and notwithstanding 
my great incapacity and inexperience, I resign my client into your 
hands, and I resign him with a well-founded confidence and hope, because 
that torrent of corruption, which has unhappily overwhelmed every 
other part of the constitution, is, by the blessing of Providence, stopped 
here by the sacred independence of the Judges. / know that your 
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Lordships will determine ACCORDING TO LAW; and therefore, 
if an Information should be suffered to be Med, I shall bow to 
the sentence, and shall consider this meritorious publication to be indeed 
an offence against the Laws of this Country ; but then I shall not scruple 
to say that it is high time for every honest man to remove himself from a 
country in which he can no longer do his duty to the public with safety ; 
where cruelty and inhumanity are suffered to impeach virtue, and where 
vice passes through a Court of Justice unpunished and unreproved. 

In treating of this speech, Lord Campbell informs us that 
the impression made upon the audience was said to have been 
unprecedented, and that, all the circumstances considered, it is the 
most wonderful forensic effort of which we have any account in our 
annals : He adds that it was the debut of a Barrister just called and 
wholly unpractised in public speaking — before a Court crowded 
with men of the highest distinction, belonging to all parties in the 
State, — coming after four eminent Counsel, who might be supposed 
to have exhausted the subject : He further points out that Erskine 
was called to order (in regard to his remarks concerning Lord 
Sandwich) by a venerable Judge whose word had been Law in that 
Hall above a quarter of a century, and that his (Erskine's) 
exclamation " I will bring him before the Court ", and the crushing 
denunciation of Lord Sandwich, — in which (says Lord Campbell) 
he was enabled to persevere from the sympathy of the bystanders, 
and even of the Judges, who in strictness ought again to have 
checked his irregularity — are as soul-stirring as anything in this 
species of eloquence presented to us by ancient or modern times . 
Lord Campbell also pays tribute to the peroration of Erskine's great 
speech, which, (he says) "with an appearance of modesty and 
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submission breathes confidence and defiance", and stamps such 
tribute with the hall mark of merit by adding "A commonplace 
declaimer would have thought it necessary to conclude with some 
noisy mouthing sentences. HoW/ much more effective must have 
been the lowered tone of the man who knew instinctively (how) to 
touch the feelings — speaking in an assembly where every look was 
fixed upon him — where every syllable he uttered was eagerly caught 
up — where breathing was almost suspended — and as often as he 
paused a flake of snow would have been heard to fall ". 

Dr. Goodrich (a former Professor at the University of Yale in 
the United States of America) in his work entitled " Select British 
Eloquence" — wherein he gives examples of the classic speeches 
of Great Britain's leading orators, including (among others) 
those of Sir John Eliot, Lord Strafford, Sir Robert Walpole, 
Lord Chatham, Lord Mansfield, Edmund Burke, Richard Brinsley 
Sheridan, Charles James Fox, William Pitt and Lord Brougham — 
remarks of Erskine's effort at this Trial 

Never did a single case so completely make the fortune of any- 
individual. Erskine entered Westminster Hall that morning, not only 
in extreme poverty, but with no reasonable prospect of an adequate 
subsistence for years. He left it a rich man. He received thirty 
Retainers from Attorneys who were present, it is said, while returning 
from the Hall. Not only was his ambition gratified, but the comfort 
and independence of those whose happiness he had staked on 
his success as a Lawyer were secured for life. Some one asked 
him at a later period, how he dared to face Lord Mansfield so boldly 
on a point where he was clearly out of order, when he beautifully replied 
" I thought of my children as plucking me by the robe, and saying 
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'Now father, is the time to get us bread'". His business went on 
rapidly increasing until he had an annual income of £12,000. 

Erskine himself (according to Lord Campbell) gave the following 
account of his success at this Trial : — 

I had scarcely a shilling in my pocket when I got my first Retainer. 
It was sent to me by Captain Baillie of the Navy, who held an office 
at the Board of Greenwich Hospital ; and I was to shew cause, in the 
Michaelmas term, against a Bule that had been obtained in the 
preceding term, calling upon him to shew cause why a Criminal 
Information for a Libel reflecting on Lord Sandwich's conduct as 
Governor of that Charity, should not be filed against him. I had met, 
during the Long Vacation, this Captain Baillie at a friend's table, and 
after dinner I expressed myself with some warmth, probably 
with some eloquence, on the corruption of Lord Sandwich as First 
Lord of the Admiralty, and then adverted to the scandalous practices 
imputed to him with regard to Greenwich Hospital. Baillie nudged 
the person who sat next to him, and asked who I was ? Being 
told that I had just been called to the Bar, and had been formerly 
in the Navy, Baillie exclaimed with an oath, " Then I'll have him for 
my Counsel ". I trudged down to Westminster Hall, when I got the 
Brief, and, being the junior of five who would be heard before me, never 
dreamed that the Court would hear me at all. Dunning, Bearcroft, 
Wallace, Bower and Hargrave — concerning whom Lord Campbell 
points out that Erskine had evidently forgotten the names, as Dunning 
was on the other side and Wallace and Bower were not engaged in the 
cause — ^were all heard at considerable length, and I was to follow. 
Hargrave was long-winded, and tired the Court. It was a bad omen: 
but, as my good fortune would have it, he was affected with the strang- 
ury, and was obliged to retire once or twice in the cours e of his 
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argument. This protracted the cause so long that, when he had 
finished, Lord Mansfield said "that the remaining Counsel should be 
heard next morning". 

With reference to which itahcised portion of the preceding 
remarks, I would interject that it would seem from both Lord 
Campbell's and Dr. Goodrich's account of the Trial that Lord 
Mansfield was under the impression that the Defendant's Counsel 
had all been heard, and was about to call upon the Solicitor General 
to support the Rule (regarding which the general impression 
apparently was that he would succeed) when Erskine rose from the 
back row of the Court, and laid the first foundation of his successful 
career. 

This (to continue Erskine's account) is exactly what I wished. 
I had the whole night to arrange, in my Chambers, what I had to say 
the next morning, and I took the Court with their faculties awake and 
freshened, succeeded quite to my own satisfaction (sometimes the 
surest proof that you have satisfied others), and as I marched along 
the Hall, after the riding of the Judges, the Attorneys flocked round 
me with their Retainers. I have since flourished, but I have always 
blessed God for the providential strangury of poor Hargrave. 

After Erskine had taken the wind out of the Prosecutors' sails 
in the manner shewn above, the Solicitor General (Alexander 
Wedderburn — subsequently Baron Loughbrough and Earl of Rosslyn 
— to whom I have already made reference regarding the Privy 
Council proceedings concerning Benjamin Franklin) addressed the 
Court on behalf of the Prosecutors. 

At the outset, he complained that the Prosecutors had had no 
opportunity of answering the affidavits filed on behalf of thg 
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Defendant, and then remarked (quite truly) that they (the- 
Prosecutors) were " people in public offices executing public trusts " 
—a fact which, as we have seen, was one of the main bases whereon 
Erskine's argument was founded. 

Next, he insinuated in effect that " a red herring" had been 
trailed before the Court by the Defendant, in that his Counsel had 
made much of his (the Defendant's) services. 

From this (ignoring great things he descended to small 
ones— a mode of proceeding which strictly accorded with his 
reputation for pettiness) and entered into a serious argument 
directed to prove that, as neither the Hospital Charter nor its Bye- 
Laws regulated the time for attendance of the Directors at Board 
Meetings, such Directors need only attend constantly to justify 
their acceptance of their fees — thereby seeking to obliterate all merit 
from Captain Baillie's complaint that several Directors, though in 
constant attendance, retired so soon as they had qualified for the fee 
attached to that attendance by having their names taken down as 
being present. 

Then he turned to the allegation that the Directors voted 
according to directions received, and contended that no proof of 
anything of that kind had been adduced, and submitted that this 
shewed that Captain Baillie's book was not intended for the 
redress of grievances at all. 

He then dealt successively with the questions concerning the 
presence of Landsmen at the Hospital, and the position regarding the 
Rev. John Cooke, whom he pictured as having been unfairly abused 
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with ridicule and invective, but had to admit that the answer thereto 
must be furnished by Mr. Cooke himself, as he (the Solicitor General) 
could only deal with Mr. Cooke's duty as opposed to his performance 
thereof — though, in further argument upon the same subject, 
he wrought as great harm to the cause he was out to defend as did " Mr. 
Phunky" in the celebrated mythical case of "Bardell v Pickwick", 
since, in regard to an allegation that Mr. Cooke had purchased his 
seat upon the Board and bargained for his Chaplaincy, he remarked 

I presume there is nothing in the affidavits to prove any such 
transaction ever happened as that Mr. Cooke purchased a seat at this 
Board, or bargained for it with money. 

and thereby drew from Mr. Bearcroft the crushing retort 

This charge is not denied by Mr. Cooke in his affidavit. 

The Solicitor General's remarks concerning the fraudulent 
butcher Mellish, I set out in extenso, because they go far towards 
shewing what real merit there was in Captain Baillie's complaints. 
These are his words. I have taken them verbatim from the Report 
thereof in Howell's State Trials. The argument, so far as 
construction goes, appears to be lame and halting, and also to be 
sadly lacking from a grammatical point of view. 

Mr. Godby the steward is charged with having connived with Mr. 
Mellish in imposing upon the Hospital in the most cruel manner, 
respecting the poor Pensioners within it. That the Hospital, in the 
most honourable way they could be furnished with, their intentions 
were defeated by the criminal corrupt connivance of Godby with 
Mellish; that instead of the best ox beef there was bull beef, and 
ram mutton instead of wether. Then there is a charge against 
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somebody — I don't know against whom it is meant — for compounding 
the penalties ; I presume (it is) the Court of Directors against whom 
the charge is meant for compounding this offence with Mellish after 
his being convicted before your Lordship once in an action ; afterwards 
another action was brought, and he would again have been convicted, 
but the penalties were again compounded, to the dissatisfaction of Mr. 
Baillie and others, who expected he would be severely punished. With 
respect to that most criminal connivance of Godby, there is not, as I 
conceive, the least evidence to support it in truth — I speak now from 
some knowledge I have upon the subject : there was no such imputation 
of a crime upon him at the Trial. 

My Lord, that action against Mellish may be in the memory of your 
Lordship, which was brought by order of the Court of Directors, when 
a verdict was found against him upon the several breaches assigned in 
that action against the Board, which expressly obliged him to furnish 
meat according to the stipulated contract and prices. It appeared that he 
had mixed it with bull beef in such a way that to the eye it would 
deceive many people and judges — he had contrived it in so fraudulent a 
manner — but the truth came out; there arose complaints (that) all was 
not right ; upon which they (the Directors) appointed the meat to be 
inspected and particularly examined by boiling, to detect this abuse ; 
they did try it, in consequence of which there was a conviction of 
Mellish ; though there was (sic) a great many penalties sued for, they 
did not take any other but what they thought they had evidence of; it 
(the case) stood in your Lordship's paper, and there was some talk of 
delaying the cause when it was mentioned that it was made up (settled). 

Since that action was brought, there has not been the least 
complaint, and the last action was for breaches of a contract that had 
been made before the bringing (of) the first action; Since the action, 
meat has been delivered according to the contract, and there has been 
no objection. 
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This man was willing to submit himself to the Directors, and at 
last it ended upon (in) the man making a submission, which was a 
matter as proper for the Directors to animadvert upon (as) any men what- 
soever : his crime was compounded — upon what terms Mr. (Captain) 
Baillie does not state, nor do I know anything more than that it was 
stated (settled) in the way I have now stated. 

One great charge against the Directors was (that) this man was 
permitted to contract with them again. My Lord, from the time of 
that action, has there been any breach of contract? Mr. (Captain) 
Baillie does not pretend there was any. 

Captain Baillie here interjected " an hundred times ". 
The Solicitor General (continuing) 

There is no such thing in the affidavit that I know of; the 
moderation of Captain Baillie convinces me of nothing but that the 
Directors acted upon great deliberation and full examination : but I see 
there is no objection stated in the book, nor is there any affidavit of the 
kind. 

It is said there was no advertisement to deliver in any proposals 
(no advertisement for Tenders). I did not hear (that) it (the allegation) 
was sworn (to) in the affidavit, but the contrary is true, and that 
Mellish delivered in proposals (tenders) more reasonable than anybody 
else. 

He now receives a certain sum from the Victualling Office, and they 
have found his ability is such (that) he can perform the contracts 
within the time, and can serve them in as good a way as any. 

It is certain (true) the Hospital brought actions against him, 
and found him guilty of frauds, but there is no pretence to say (no 
justification for saying) it since this new contract. Mr. (Captain) 
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Baillie does not mention (that) there has been any fraud committed 
since, and yet this is the charge upon the Directors, that they have since 
contracted with a man that had been convicted of fraud. 

Everybody conceives from a charge of this kind, from the manner ex- 
pressed here, (that) Mellish has a corrupt influence in the Court of Directors, 
and a preference before everybody else in the manner stated to your Lordship. 
It is shewing (alleging) the Directors had the worst of motives for 
contracting with a man whom they knew would be guilty of frauds upon 
the constitution of the Hospital, or else it meant nothing, and Mr. (Captain) 
Baillie would not have inserted tt without (intending) some meaning 
or other. 

The Soliciter General next dealt with the allegation respecting 
Mr. Ellis (referred to in Mr. Bearcroft's speech), who it appeared had 
been permitted to get into debt with the Hospital to the extent of 
£3,000 to £4,000 of the Charity monies and had then absconded, and 
concerning whom the Solicitor General — ignoring the real essence 
of the charge against the Directors viz. that they had been negligent 
in allowing Ellis to retain the monies in his possession — argued that 
no blame could be imputed to the Directors regarding the fact that 
Ellis had absconded. 

After touching upon certain other incidents arising out of 
Captain Baillie's charges, the Solicitor General came to the real 
question, namely, whether or not the publication of the charges in 
the manner and circumstances already detailed amounted to a Libel, 
and contended that it could not be, and had not been, denied that 
Captain Baillie's "book" contained libellous matter— supporting 
this by the insinuation that if Captain Baillie had really been 
actuated by honest motives, his Counsel's speeches would have been 
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of a different tenor. He further argued that Captain Baillie's own 
conduct showed that he was not hona-fide seeking to redress 
grievances, but to foster abuse of those to whom his complaints 
were addressed, since he had caused his " book " to be delivered to 
friends of his own unconnected with the Hospital. 

The Court here pointed out that in this relation Captain Baillie's 
conduct was not open to adverse comment, as it had taken place 
subsequent to the prosecution, and in connection with the receipt of 
advice from Counsel and others in regard to his defence. 

The Solicitor General then proceeded to deal with the allegation 
put forward by Captain Baillie's Counsel to the effect that there was 
no specific denial in the affidavits of the Prosecutors regarding the 
specific charges made against them, and in respect of which the 
Criminal Information against Captain Baillie had been laid, and 
upon which it was now sought to make the Rule Nisi an absolute 
one ; but, though he indulged in a considerable amount of " wordy 
warfare ", I cannot find any argument of substance therein. 

Finally, the Solicitor General concluded his speech for the 
Prosecutors by remarking 

I apprehend this business iiB within the very rule necessary for 
Informations, as there have been imputations upon a body of men 
executing this Charter according to the best of their ability and 
agreeable (agreeably) to their consciences. 

They are charged with having acted by (under) the mandates of 
others, and not only so, but (that) they suspended their vote till they 
received such directions ; and (that) in other instances the Seats at 
this Board were bought, and if so (that consequently) they are unfit to 
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come there ; that they (i.e. the persons sitting as Directors) ought to be 
placed there by persons in whom the trust is invested, and not by others. 
These are the facts charged upon the Directors, and no answer has 
been given to it. 

Therefore, under all these circumstances, I trust your Lordships 
will see it is a case proper for the animadversion of this Court ; it is a 
Libel upon persons in public stations ; it is insulting them in those 
stations, and is distinguishable from the common case of a person 
applying for an Information for a Libel. 

I submit to your Lordships, here is such a denial of the charges in 
the Libel as will satisfy the Court. If your Lordships do not interfere 
in this case, everybody's application hereafter may be overruled, 
though the application be made by a body of this kind. 

And they may be told, as these have been, (that) they are influenced by 
other motives than their own conscience when they give their votes ; and I 
think your Lordships will say this Rule ought to be made absolute against 
Captain Baillie, first as a Libel upon the characters of men that did not 
deserve it, with an intent to transmit to posterity this stigma, that the men 
who were to execute this public trust did not act upon their own judgment, 
BUT WE BE MADE THE INSTRUMENTS OF REVENGE OF 
OTHERS. 

The Solicitor General was followed on behalf of the Prosecutors 
by Mr. Newnham, Mr. Lee, Mr. Macdonald and Mr. Dunning, but I 
deem it unnecessary to set out any portion of their arguments, 
though I may, I think, usefully record the tribute paid to Mr. 
Erskine by Mr. Macdonald in these words 

******** 

The eloquence that has distinguished Mr. Erskine gave me great 
satisfaction. In the course of my life, I never felt greater pleasura 
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than in hearing my old school-fellow and one of the earliest friends of 
my infancy deliver himself with such great ability, and I can only say 
of him "qualis ah incepto". 

After Mr. Dunning had concluded his observations, Lord 
Mansfield proceeded to deliver the Judgment of the Court in the 
following words 

There has great heat appeared upon this Motion, and this Motion 
has taken up a great deal of time unnecessarily, and it is not to be 
wondered at, for the arguments have gone into a variety of matter not 
at all before the Court, and have charged persons who are not here to 
defend themselves — and, not being here, they have no opportunity to 
reply to them — upon vague assertions not used upon one side more than 
another. Mr. Morgan (the Solicitor for the Prosecutors) has been even 
with the charges of that sort without any affidavit at all ; but it is 
charged by affidavits by way of answer, to which there has been no 
opportunity of making a reply, and it has opened a large field which 
we cannot possibly go into. 

This is an application for an Information for a Libel, and it has 
been truly said it is an application for an extraordinary interposition 
of the Court ; and that interposition must be guided by all the circum- 
stances of the application, and the answer that is given to it. 

It don't follow because that matter is a Libel; it don't follow 
because that Libel is published, that therefore this Court should grant 
an Information. 

The parties have a right to go to a Grand Jury by way of 
Indictment. They have a right to bring an Action ; and therefore the 
Court always weighs the circumstances, and particularly the state of 
the case laid before them when the application is made. 
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And it is expected when the application is made, that the true 
and full state of the case should be then laid before the Court, because, 
if there is that in it kept behind which, if it had been disclosed, would 
have prevented the Rule from being mad« at all, the expense that is 
occasioned by it is owing to those who have kept anything behind. 

In this book, as it is called, I have no doubt but that there is a 
great deal of that which in its own actual nature is defamatory and 
libellous. 

It charges these oflScers with fraud, with abuse of office, with 
incapacity, with neglecting the interest of the Hospital, and breaking^ 
the duty of their trust : I have no doubt but that in its own nature, 
many of the particular parts pointed out by those who apply, are in 
their own nature defamatory and libellous. And with regard to 
Mr. Stuart and Myla (two of the Directors), whom Captain Baillie 
vindicates by his affidavit and says he never meant to charge personally 
with doing anything wrong, yet most undoubtedly there is an 
insinuation in it ; no man can read it that don't understand it as they 
(the Directors ia question) do. 

If a charge is made that they that had accounts to pass were 
sitting as Directors, it certainly infers they made a bad use of it, sitting 
upon their own accounts. 

If a charge is made of the computation being too large with respect to 
a man that was to have the paintings of the Hospital retouched and 
coloured for the benefit of the Society, it carries certainly an inference 
of something wrong and improper in it. 

Thus it stands in general, barely upon the view (upon a bare view) 
of the subject matter of this book. 

With regard to the publication, it is most certainly true the 
distinction taken at the Bar is sound and well founded. In a 
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proceeding (in a Court of Justice) of the parties that ara under the 
control of the Court, nothing can be a libel, because, if it is scandalous 
or improper, the Court where that matter is uttered or made use of, 
have it in their power to raprimand, to censure, and to punish. 



I recollect the case of a man, one Perry, that was concerned in the 
matter of Dagenham Breach; he printed a Brief in the country, where 
he charged his adversary with Perjury in his Answer. Lord 
Macclesfield committed him for it ; that is not in a proper course of 
proceeding, for you (thereby) make use of all the abuse you can in your 
Brief against your adversary. 

T remember a case, where, from the length of the proceedings, it 
was thought necessary to print it. The case of Penn and Baltimore 
(Penn v Lord Baltimore — a leading authority upon the question of the 
Court's jurisdiction). It was a voluminous Brief : all the Counsel in 
it had printed Briefs. That could not be libellous (even) if it had been 
so charged upon the other side, because it was a proceeding bona-fide in 
the way of Justice, not a colour to convey scandal. And there are 
many other cases where the proceedings have been printed. 

In the House of Lords they print their Cases. If it was matter of 
scandal, the House of Lords would animadvert upon that; and the 
Counsel concerned in the Cause always sign the Case, that they may 
be answerable for what is contained in it. They proceed in the H ouse 
of Commons with printed Cases delivered to the members, but that is 
really and seriously with view to the Cause, and it comes under 
their protection. But if, in the time of the recess of Parliament, 
while there are no proceedings, and under cover of an application for 
redress to both Houses of Parliament, scandal and defamation is 
conveyed, it is against Law ; and such printing and publishing would 
not be within the rule. 



Now let us see whom this application is made by. It is made by 
the several persons concerned as Directors in transacting the affairs of 
the Hospital. They state, before they came here, they themselves 
had taken this Pamphlet up in an application to the Governors of 
Greenwich Hospital, as a matter upon which the Governors ought to 
proceed in vindication of their characters, and stating that they ought 
to proceed in the examination with regard to the abuses themselves. 

In their own nature as Governors (let who would, be blameable, if 
there was a foundation for it) they ought to proceed with respect 
to the calumniator, and they ought to make a proper enquiry, to see 
whether there was any foundation for it or not. The present Defendant 
is an object of the jurisdiction of the General Court, for he happens to 
be Lieutenant Governor of Greenwich Hospital, and, as Lieutenant 
Governor of Greenwich Hospital — to the extent of all the appointments- 
and the emoluments, and the place itself he held — he is the subject of 
the jurisdiction of the Governors. 

I see by the Charter, the management of the whole Corporation is. 
in the Governors, but, from the number of Governors, and the persons 
of whom they were composed, the Charter supposes the greatest 
number would not attend, and therefore the Charter provides a 
Standing Committee, and they are the Directors ; and not only that, 
but it provides for General Courts (in these words) 

And we hereby direct, that the members of the Corporation, or 
BO many of them as conveniently can, shall, from time to time, 
meet together at some convenient place, and that they, or any 
seven of them shall, and are hereby appointed to be, a General 
Court, whereof our High Admiral for the time being, or any three 
of the Commissioners for holding (executing) the office of Lord 
High Admiral, our Treasurer, or any more Commissioners of our 
Treasury, or any three or more Lords of our Privy Council shall b© 
of the quorum, and they are to meet from time to time. 
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The Lords of the Admiralty have a power of granting places, and 
displacing, but under the control of the Governors, and there is this 
express Clause 

Provided always, all proceedings whatsoever relating to the 
management of the affairs of the said Hospital be laid before the 
General Court, to be held as hereinbefore mentioned, and the same 
are to be at all "times subject to their control, to whom we do by 
these Presents give full power and authority to control accordingly. 

Now, how did the case stand at the time that this application was 
made to the Court? The gentlemen complaining had applied to a General 
Court of the Governors to take that matter under their cognizance. The 
General Court of the Governors had appointed a Committee to examine 
into it. The Committee had gone through and made their report ; which 
report was to be the foundation for the further acting of the Court of 
Governors. 

The affidavit upon which the Rule was made, as I observe, was sworn 
upon the 6th July, and, in that affidavit which was sworn on the 6th July^ 
they take notice that the Committee had gone through the whole business, 
and had heard it, and had finished the whole, as upon the Tuesday 
preceding. Now, what was the representation when the Mule was obtained? 
Why, that the Defendant had acknowledged himself to be the publisher. 
Not a word of the manner of the publication; AND YET THE 
CRIMINALITY, OR THE INNOCENCE AND JUSTIFICATION 
OF PUBLISHING THE LIBEL, DEPENDS UPON THE 
OCCASION, THE MOTIVE, THE VIEW, THE INTENT, AND 
THE PURPOSE TO (WITH) WHICH THAT APPLICATION 
WAS MADE. 

Suppose an officer of this Court reads in a judicial proceeding a 
Libel — that is no publication, in the criminal sense, of the words. He 
carries it to his Counsel in this case; that is no publication in a 
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criminal sense. To apply to any jurisdiction proper to take the matter 
into consideration is no publication, provided, really and bona-fide, he 
did not concur with publishing it to all the world ; and there is not a 
pretence in all the affidavits (and they have all been looked into) there 
is not a pretence of one of them ever being bought or any being 
exhibited at a Stationer's or Pamphlet shop. And th« Defendant Bail lie 
swears positively that they were never by him given but to the 
Governors in an application for redress, and that he did not deliver 
them to lihe GoTernors till he had delivered one to the First Lord of the 
Admiralty, who, to be sure, as First Lord of the Admiralty, is one 
necessary to be of the quorum at every General Court, and he (Captain 
Baillie) was with him ten days before he even published it, and, if it 
had not been put in a way of redress, it would not have been published 
at all. And he swears afterwards, till he gave it to his Counsel to have 
advice upon this prosecution, and to one or two friends privately for 
advice, he never gave it or published it in any manner whatsoever, and 
to this day he has not published it. 

It is said this is an ambiguous term, his having owned the 
publication. He did sub modo; but the Court should have been told of 
this sort of publication to guide our discretion upon the circumstances 
of the publication, with respect to what we were to do ; if he (Captain 
Baillie) did confess it, it is equivocally laid before us ; for, if we had 
been told it was only given to the Governors for redress ; that upon 
the application of those that applied for the Rule, the Governors had 
taken it up, and it was then depending before them, and a Report made 
by the Committee, it would have been worth consideration whether 
the Court would have made any Rule at all. And this notice in the 
affidavit, with regard to the Committee, is all artfully put, for it artfully 
leads one to understand the question is another thing ; and they leave the 
excuse for not coming sooner ; but the strongest part of the case is this 
they tell you they did not know of the Report. It cannot be supposed they 
did not know of the Report. 
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Here Mr. Morgan (a Barrister who had been concerned on 
hehalf of the Hospital in regard to the Legal proceedings with 
reference to Mellish the Contracting Butcher) interjected 

My Lord, they did not know of the Report 

whereupon Lord Mansfield sharply ejaculated 

Sit down— "I don't take the information. No man of them hut must 
know the opinion of the Board. If what you say is true, many articles 
are not proved, and others are proved against the affidavits. Could 
anybody not know the general tendency of the Report ? If they did 
not know it in the words — (besides it bears date the 6th of August 
(July) — they must know the general tendency, and they must know, 
from the nature of the Report, it was impossible for the Court of 
Governors, upon that Report, not to do at least what they have done ; 
they would have been warranted to have done more. 

As to appointing this Committee, I see no imputation whatsoever ; 
none ; for Mr. Baillie in his own affidavit says that many of the 
Directors were worthy, honourable, respectable men; and his only 
objection is, they did not attend. Why ? That is the case we all know 
of many very worthy respectable men that are Governors of many 
Hospitals in this City and Trustees in many public Charities; from 
(stress of) other business they cannot always attend. They don't look 
upon that as a failure in their duty ; they leave it to others, unless 
they are particularly called upon to act as Directors. The only 
objection is, they did not attend. 

Such a general charge would not prevent any man that did come 
and attend upon the investigation to do his duty that day ; and there 
is not one, by the book, upon whom there is the least charge or 
imputation thrown ; not one, as appears by the affidavit of the Defendant, 
which is very strong, considering the asperity and warmth of those 
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afl&davits — in which they have behaved not very judiciously upon this 
occasion, for the less warmth that appears upon these occasions the 
better. But they have thought proper to inliroduce a great deal of 
warmth into them. 

There is not one upon which there is any objection thrown out 
except Mr. Barker; not one of the Counsel have thrown out any 
objection to any of the Committee except Mr. Barker; and I think 
they complain Sir Meyrick Burrell did not (did) attend but once ; asd 
Mr. Cust was absent but once (that is the last day) but there is no 
other imputation upon their proceedings. 

Then such a Committee, sitting seven days, report they heard all 
that he could offer ; they go through an examination of every officer 
charged by him, and into every particular; they go through the 
indecency of his behaviour before them (which was largely improper ; 
he should have complained in a proper way) and, having gone through 
all that, it was laid before the General Court. 

I agree with Mr. Lee, it was impossible the General Court should 
not animadvert upon it, if that report is true ; and if it was true, they 
could not do otherwise than censure any man that appeared in the light 
of a groundless calumniator of all those people. 

Then how does that agree with this application ? You come with 
this Report, which is to be the foundation of a further proceeding, at 
the instant you were seeking redress from them. 

If you had said " we proceed before the Governors, and mean to 
have him censured by the Governors, he being the subject of their 
jurisdiction ", the Court would never have granted an Information. 

A case not unsimilar occurs (to me) now this moment. Suppose a 
fellow of a College, in application to a visitor libels the whole Society, 
and they complain to the visitor of that Libel, and the visitor is of 
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opinion, (that) though in the shape of a complaint it is infamous, 
scandalous, groundless calumny, and he expels him for it, and the 
Fellows come to this Court for an Information, would they grant it? 
Certainly not. 

Expulsion is the proper punishment for members of such 
Societies, as they suffer in the capacity in which they commit the 
injury. 

He (Captain Baillie) has injured, (i.e. is alleged to have injured) 
as Lieutenant Governor, his fellow members of the Society ; it comes 
before all the members ; they think proper to punish him ; that is the 
proper judicature. 

Then it was wrong in them (the Prosecutors) to suppress this ground. 
It was wrong in them to come till (after) the censure was passed. And 
the moment they had him punished in this way, they should have given 
notice and dropped the Information. 

Upon that ground, independent of any other, I am of opinion this 
Rule should be discharged, and discharged with costs 

Captain Baillie was therefore victorious over his intriguing 
Prosecutors, and was no doubt doubly elated with his victory and 
the fact that it had been attained as the direct result, not only of the 
advice but also of the gifted advocacy, of his young friend Mr. 
Erskine, who from that day entered upon a career of success such as 
rarely falls with such swiftness and certainty to one so young, and 
which, due as it was to the fortuitous circumstance of his having 
met Captain Baillie at the Dinner Party previously referred to, is 
but one instance out of many in the history of the English Nation 
of the appearance of the right man at the right time, since, (as I 
shall endeavour to shew in a later Volume), it is almost entirely 
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the result of Erskine's forensic efforts that the Liberty of the 
subject in England was not reduced to an empty phrase. 

Among certain "Addenda" to the Report of this Case in 
Howell's State Trials occurs the following : — 

In the Will of John Barnard (son of the late patriotic Sir John 
Barnard, many years Father of the City of London) late of the Parish 
of St. George Hanover Square in the County of Middlesex Esq, 
deceased, dated the 6th November 1779, among other things therein 
contained is as follows " I give to Captain Thomas Baillie, late Deputy 
Governor of Greenwich Hospital, £500, as a small token of my 
approbation of his worthy and disinterested, though ineffectual, 
endeavours to rescue that noble national charity from the rapacious 
hands of the basest and most wicked of mankind ". 

I may add that in the year following Captain Baillie's above 
victory, an Enquiry into the Abuses and Mismanagement which 
were the subject of his complaint was held in the House of Lords, 
but it was conducted on the most partisan lines, and, though it 
resulted in the condemnation of Captain Baillie's book as containing 
groundless aspersions, it is obvious from a perusal of the report of 
the Proceedings that the result, on a vote of 67 to 25, was mainly 
due to the fact that the voting was strictly according to Party 
spirit. The only further comment I would make upon tlie finding of 
that Enquiry is to cite in opposition to it the extract from the Will 
of Mr. John Barnard to which I have already called attention. 

One incident which occurred in the course of the above Enquiry 
is certainly worthy of special record, namely the encounter between 
the Duke of Grafton and Lord Thurlow — who then held the office of 
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Lord High Chancellor. The Duke had, in the course of a speech, 
taunted Lord Thurlow with his plebeian extraction and his recent 
admission into the Peerage. 

What followed is thus described by an eye witness (Mr. Butler) 
in his Reminiscences which are referred to in Roscoe's " Lives of 
eminent British Lawyers ". 

He (Lord Thurlow) rose from the woolsack, and advanced slowly 
to the place from which the Chancellor generally addresses the House; 
then, fixing on the Duke the look of Jove when he grasps the thunder, " I 
am amazed", he said in a level tone of voice "at the attack the noble 
Duke has made on me. Yes, my Lords ", considerably raising his voice, 
" I am amazed at His Grace's speech. The noble Duke cannot look 
before him, behind him, or on either side of him without seeing some 
Peer who owes his seat in this House to his successful exertions in the 
profession to which I belong. Does he not feel that it is as honourable 
to owe it to these, as to being the accident of an accident ? To all 
these noble Lords the language is as applicable and as insulting 
as it is to myself. But I dont fear to meet it single and alone. 
No one venerates the Peerage more than I do; — but, my Lords, 
I must say that the Peerage solicited me, not I the Peerage. Nay 
more, I can say, and will say, that as a Peer of Parliament, as Speaker 
of this Right Honourable House, as Keeper of the Great Seal, as 
Guardian of His Majesty's conscience, as Lord High Chancellor of 
England, nay, even in that character alone in which the noble Duke 
would think it an affront to be considered — as a Man, I am at this 
moment as respectable, — I beg leave to add, — I am at this time 
as much respected, as the proudest Peer I now look down 
upon". 
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The account continues: — 

The effect of this speech, both within the walls of Parliament and 
out of them, was prodigious. It gave Lord Thurlow an ascendancy in. 
the House which no Chancellor had ever possessed : it invested him, in 
public opinion, with a character of independence and honour ; and this, 
though he was ever on the unpopular side in politics, made him popular 
with the people. 

Here, we say farewell to the noble Captain Baillie, and also 
take leave, for a time, of the courageous Erskine, who proved his 
manhood and chivalry on many a stricken field in Liberty's sacred 
cause, and — as I hope to demonstrate later — by sheer hardihood 
and resolution, bore her standard to ultimate victory over the many 
vicious doctrines which were cast in her path by those whose first 
aim it should have been to sweep them aside as obnoxious to the 
free development of the welfare of humanity. 



